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MEMORANDUM DECISION

Presiding Judge Vasquez authored the decision of the Court, in
which Chief Judge Eckerstrom and Judge Staring concurred.

V ASQUE Z, Presiding Judge:

q Scott Mediz seeks review of the trial court’s ruling
denying his petition for post-conviction relief filed pursuant to Rule
32, Ariz. R. Crim. P. We will not disturb that order unless the court
clearly abused its discretion. State v. Swoopes, 216 Ariz. 390, § 4, 166
P.3d 945, 948 (App. 2007). Mediz has not met his burden of
demonstrating such abuse here.

q2 After a jury trial, Mediz was convicted of kidnapping
and first-degree murder. The jury verdict for first-degree murder
was unanimous for felony murder and premeditated murder. The
trial court sentenced him to concurrent prison terms, the longer of
which is natural life. We affirmed his convictions and sentences on
appeal, but vacated the imposed criminal restitution order. State v.
Mediz, No. 2 CA-CR 2012-0455 (memorandum decision filed Oct. 22,
2014). Among the issues Mediz raised on appeal was the denial of a
motion to vacate the judgment based on purported newly
discovered evidence that three witnesses had planned to coordinate
their testimony. Id. § 17. We concluded the evidence was not newly
discovered because trial counsel had been aware of it before trial. Id.
9 19.

q3 Mediz then sought post-conviction relief arguing his
trial counsel had been ineffective in failing to seek to depose the
inmate who initially reported the alleged collusion. Mediz also
asserted he was entitled to an evidentiary hearing. The trial court
summarily denied relief. It concluded that trial counsel’s “decision
not to pursue an interview with [the inmate]” had been a rational
tactical decision and, in any event, that Mediz had not shown
resulting prejudice. The court noted that the witnesses who
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allegedly had colluded provided different testimony and concluded
that “[a]ttacking a witness’s credibility on the basis that he colluded
to align his testimony with another witness on a material point at
which their testimony was not aligned, is unlikely to have made a
dime’s worth of difference.” This petition for review followed.

94 On review, Mediz asserts he is entitled to a new trial
because his trial counsel was ineffective.? He argues evidence
contradicts the trial court’s conclusion that counsel’s decision was
tactical. He further argues that discrediting the witnesses was
“crucial to [his] defense.” To prevail on his claim of ineffective
assistance of counsel, Mediz was required to demonstrate not only
that counsel’s conduct fell below prevailing professional norms, but
that the outcome of the case would have been different but for the
deficient performance. See Strickland v. Washington, 466 U.S. 668,
687-88 (1984); State v. Nash, 143 Ariz. 392, 397, 694 P.2d 222, 227
(1985).

q5 Even if we agreed with Mediz that competent counsel
would have sought to depose the inmate, he has not shown resulting
prejudice. He does not disagree with the trial court that the
witnesses gave inconsistent accounts. Whatever value the collusion
testimony might have had is considerably diluted by those
inconsistencies, in part because it significantly undermines the
notion there was any collusion at all. And, as we noted in our
decision on appeal, the evidence against Mediz was overwhelming.
Mediz, No. 2 CA-CR 2012-0455, 4 11. Further, Mediz did not explain
in his petition below how the evidence related to the jury’s
unanimous finding of felony murder —he instead focused his claim
on premeditated murder.2

1Despite requesting an evidentiary hearing below, Mediz now
asserts no hearing is necessary for him to obtain relief because the
relevant facts were adequately presented in the hearing on his
previous motion to vacate.

Mediz argues for the first time in his petition for review that
the collusion evidence would have aided his defense theory that he
did not kidnap the victim but instead intended to take him to the
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96 We grant review but deny relief.

hospital. We do not address arguments not raised below. See State
v. Ramirez, 126 Ariz. 464, 468, 616 P.2d 924, 928 (App. 1980)
(appellate court will not consider on review claims not raised
below); see also Ariz. R. Crim. P. 32.9(c)(1)(ii) (petition for review
must contain “issues which were decided by the trial court and
which the defendant wishes to present to the appellate court for
review”).



