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This case presents a question of law certified to this court by the United States District
Court for the Eastern District of Arkansas. We accepted certification in accordance with
Arkansas Supreme Court Rule 6-8. Our jurisdiction in this original action is pursuant to
amendment 80, section 2(D)(3)of the Arkansas Constitution.

The certified question is as follows:

Are the prohibitions in Arkansas Code Annotated section 11-5-117 severable

from the hability-immunity provisions in section 16-120-802(a) such that

section 11-5-117 would still apply when the liability-immunity provisions of
section 16-120-802(a) cannot apply?



We answer in the affirmative—section 11-5-117 is not dependent on the liability-
immunity provisions of section 16-120-802, and therefore, if the latter is preempted by the
Federal Employers’ Liability Act (FELA), section 11-5-117 is not likewise preempted.

I. Background Information

Randy G. Franklin is a long-time employee of Union Pacific Railroad Company
(Union Pacific). On August 3, 2020, Franklin arrived at work with a gun in his vehicle. In
tull compliance with Arkansas Code Annotated section 5-73-324 (Supp. 2023), Franklin
kept the gun in a locked container, inside his locked truck, out of plain view. However,
Franklin’s truck was parked in a parking lot owned by his employer, Union Pacific, which
has a company policy that bans employees from carrying firearms onto its property.

Franklin’s truck caught on fire, and as a result, Union Pacific discovered that Franklin
had a gun stored in his truck. Because he had violated its firearm policy, Union Pacific
terminated Franklin. Subsequently, an arbitration panel reduced the termination to a lengthy
suspension. Nonetheless, the arbitration panel made it clear that “it remains the firm position
of [Union Pacific] that bringing a firearm on property, even if stowed in a locked vehicle,
continues to not be permitted.”

Franklin returned to work for Union Pacific in July 2022. He still wanted to bring
his gun to work and keep it out of sight, in his locked vehicle, in Union Pacific’s parking
lot. Inspired by Franklin’s plight, the Arkansas General Assembly passed Act 809 of 2021,
reducing the restrictions on employees who keep guns in their cars while those cars are
parked in a private employer’s parking lot. The General Assembly removed the requirement

of having a concealed-carry permit to exercise this right. The General Assembly also did



away with the requirement of keeping the gun in a locked storage container inside the car.
The principal gun-rights protection at issue in this case was recodified as section 11-5-117.

In September 2022, Franklin’s attorney sent Union Pacific a letter asking Union
Pacific to “clarity its position in view of recently enacted Arkansas legislation.” The letter
described Arkansas Code Annotated section 11-5-117 and stated that, “ [i|n view of these
legislative developments, Mr. Franklin’s position is that Union Pacific’s policy [of no guns
in vehicles parked in Union Pacific parking lots] would run afoul of A.C.A. 11-5-117.”
The letter sought assurances that Union Pacific agreed with Mr. Franklin’s position.

Instead, Union Pacific filed a declaratory-judgment action in federal court. Primarily,
it sought a declaration that “Ark. Code Ann. § 11-5-117 1s preempted by [FELA] to the
extent that it would apply to Union Pacific parking lots in Arkansas|.]” Franklin answered
the complaint and brought a counterclaim seeking a declaratory judgment that Union
Pacific must allow him to bring his firearm onto railroad property, as long as the firearm is
legally possessed for a lawful purpose and stored out of sight in his locked car.

I1. The Arkansas Statutes Under Consideration

In 2017, the 91st General Assembly enacted Act 1071. Act 1071 included five
sections. Section 1 of Act 1071 contained an uncodified statement of legislative intent:

Legislative intent. It is the intent of this act to reinforce and protect the right

of each citizen to lawfully transport and store a handgun within his or her

private motor vehicle for lawful purposes in any place where the private motor

vehicle 1s otherwise permitted to be located.
2017 Ark. Acts at 5877. Section 2 made conforming amendments to Arkansas Code

Annotated section 5-73-306(18), concerning prohibited places for the carrying of a

concealed handgun. Id. Section 3 added an entirely new section, 5-73-324, proscribing



employers from prohibiting concealed-carry licensees from possessing a firearm in the
employer’s parking lot, subject to certain restrictions and exceptions. Id. at 5878. Section 4
added a second, entirely new section, 16-118-113, creating a private right of action for
knowing violations of section 5-73-324. Id. at 5881. Finally, section 5 added a third, entirely
new section, 16-120-802, providing a broad-liability exemption for employers for actions
arising from the new section 5-73-324. Id.
In 2021, the 93rd General Assembly enacted Act 809, titled

AN ACT CONCERNING THE POSSESSION OR STORAGE OF A PERSON'’S

FIREARM WHEN A PERSON LEAVES HIS OR HER FIREARM INSIDE OF HIS

OR HER CAR IN HIS OR HER EMPLOYER’S PARKING LOT; AND FOR

OTHER PURPOSES.
2021 Ark. Acts at 3744. Act 809 contains five sections. Section 1 amended section 5-73-
306, in pertinent part, by deleting reference to section 5-73-326 and substituting new
section 11-5-117. Id. Section 2 repealed section 5-73-326 and section 3 added in its place
new section 11-5-117. Id. at 3745. Section 11-5-117 diftered from section 5-73-326 in
several respects, including (1) its application to employees generally instead of only
concealed-carry licensees and (2) removal of the requirement that a gun stored in an
employer parking lot be locked within a “personal handgun storage container.” Id. at 3748.
Sections 4 and 5 of Act 809 made conforming amendments to Arkansas Code Annotated

section 16-118-115 and section 16-120-802(a), replacing the previous references to section

5-73-326 with references to the new section 11-5-117. Id. at 3750.



III. Discussion

Neither party contends that federal law expressly preempts section 11-5-117 or its
prior codification under section 5-73-324. However, Union Pacific asserts, and Franklin
does not dispute, that Arkansas Code Annotated section 16-120-802, which immunizes
employers from tort liability arising out of an employee exercising his or her right to conceal
a handgun in a private vehicle parked on an employer’s premises as allowed by section 11-
5-117, 1s expressly preempted by FELA, codified at 45 U.S.C. §§ 51 et seq. Likewise, both
parties cite and purport to rely on Cotham v. Coffman, 111 Ark. 108, 119, 163 S.W. 1183,
1186 (1914) (quoting Cooley’s Constitutional Limitations 210 (6th ed.)), in which the court
stated:

[if two provisions] “are so mutually connected with and dependent on each

other, as conditions, considerations, or compensations for each other, as to

warrant the belief that the Legislature would not pass the residue

independently, then if some parts are unconstitutional, all the provisions which

are thus dependent, conditional, or connected must fall with them.”
However, that is where the parties’ agreement ends.

Union Pacific argues that because section 16-120-802 was enacted at the same time
as section 11-5-117, in Act 1071 of 2017, it cannot be severed. Citing Borchert v. Scott, 248
Ark. 1041, 460 S.W.2d 28 (1970), Union Pacific asserts that the “touchstone” for
determining whether non-offending statutory provisions may be severed from
unconstitutional provisions is legislative intent. It contends that in attempting to ascertain
that intent, this court has considered two primary factors: (1) whether a single purpose is

meant to be accomplished by the act; and (2) whether the sections of the act are interrelated

and dependent upon each other. U.S. Term Limits, Inc. v. Hill, 316 Ark. 251, 268, 872



S.W.2d 349, 357 (1994). The Hill court further stated that “it is important whether the
portion of the act remaining is complete in itself and capable of being executed wholly
independent of that which was rejected.” Id., 872 S.W.2d 358. Union Pacific further quotes
Hill for the proposition that “[tJhe presence of a severability clause is a factor to be
considered,” bur omits the rest of the quote in which the Hill court states “but, by itself, it
may not be determinative.” Id.

Union Pacific asserts that the severability factors weigh overwhelmingly, if not
exclusively, in favor of finding that section 11-5-117 and section 16-120-802(a) are
nonseverable because (1) both provisions were enacted by the General Assembly in the same
bill, which did not pass until amended to include the liability shield; (2) the two provisions
do not seek to accomplish distinct purposes, but instead are part of a common statutory
scheme; and (3) the provisions are “interrelated and dependent,” both logically and textually
insofar as section 16-120-802(a) expressly refers back to section 11-5-117 and would be
nonsensical standing alone. Union Pacific further asserts that the General Assembly opted
not to include a severability provision in Act 1071, which is strong evidence of legislative
intent against severability. Finally, Union Pacific argues that section 16-120-802(a) is
designed as “compensation” or “consideration” for securing the passage of section 11-5-
117; the latter potentially exposes employers to increased liability and the former exists to
offset that liability. It thus concludes that following standard principles of severability under

Arkansas law, section 11-5-117 and section 16-120-802(a) are nonseverable.



Franklin discounts that lack of a severability clause, asserting that Title 1 of the
Arkansas Code has two severability clauses, Arkansas Code Annotated section 1-2-117" and
section 1-2-2057, that apply to all legislation. Furthermore, Franklin argues that sections 11-
5-117 and 16-120-802 do not have a “shared, single purpose” as required by our case law.
He notes that the very title of Act 809 proves this point; the clause “and for other purposes”
evinces the fact that the Act does not have a single purpose, and use of the plural “purposes”
makes this fact obvious.

IV. Conclusion

We find that while section 11-5-117 and section 16-120-802 were enacted by the
passage of the same bill, section 11-5-117 is not dependent on section 16-120-802. The
stated purpose of Act 809 is to safeguard the gun rights of employees who wish to safely
store firearms, out of sight, in their locked vehicle at their place of employment. Section
16-120-802 covers a different subject: immunizing employers from liability that might arise
from their employees exercising their gun rights. Union Pacific correctly notes that section
16-120-802 cites and relies on section 11-5-117, but this reliance is not reciprocal. We are

mindful of Union Pacific’s argument that, without section 16-120-802, section 11-5-117

"Except as otherwise specifically provided in this Code, in the event any title, subtitle,
chapter, subchapter, section, subsection, subdivision, paragraph, subparagraph, item, sentence,
clause, phrase, or word of this Code is declared or adjudged to be invalid or unconstitutional,
such declaration or adjudication shall not affect the remaining portions of this Code which
shall remain in full force and effect as if the portion so declared or adjudged invalid or
unconstitutional was not originally a part of this Code.

*The provisions of each and every act enacted by the General Assembly after July 24,
1973, are declared to be severable and, unless it is otherwise specifically provided in the
particular act, the invalidity of any provision of that act shall not affect other provisions of
the act which can be given eftect without the invalid provision.



would not have garnered sufficient support to pass. However, while legislative history may
be considered, we do so only if a statute is ambiguous, and the legislative intent is not
apparent from the plain wording. Simpson v. Cavalry SPV 1, LLC, 2014 Ark. 363, 440
S.W.3d 335. Because the statutes are not ambiguous, we do not need to look beyond their
plain wording to conclude that section 11-5-117 is severable from the lability-immunity
provisions in section 16-120-802(a). Regardless of whether FELA preempts section 16-120-
802(a), section 11-5-117 still applies.

Certified question answered.

KEMP, C.J., and BAKER and HUDSON, ]JJ., dissent.

JOHN DAN KEMP, Chief Justice, dissenting. This court is called upon to answer a
certified question from the United States District Court for the Eastern District of Arkansas.
[ would answer the certified question in the negative. Respectfully, I must dissent.

I. Applicable Arkansas Statutes and Certified Question

The following statutes are relevant to the certified question presented to this court.
Arkansas Code Annotated section 16-120-802(a) (Supp. 2023) provides,

A business entity, owner or legal possessor of property, or private
employer is not liable in a civil action for damages, injuries, or death resulting

from or arising out of an employee’s or another person’s actions involving a

handgun transported or stored under § 11-5-117 or from allowing a person

to enter the private employer’s place of business or parking lot under § 11-5-

117, including without limitation the theft of a handgun from an employee’s

private motor vehicle, unless the business entity, owner or legal possessor of

property, or private employer intentionally solicited or procured the other
person’s actions.

Id.; see Act of Apr. 21, 2021, No. 809, § 5, 2021 Ark. Acts 3750-51; Act of Apr. 6, 2017,

No. 1071, § 5, 2017 Ark. Acts 588182 (referring to prior statute, Ark. Code Ann. § 5-73-



324(a)—(b)).
Section 16-120-802(a) incorporates by reference Arkansas Code Annotated section
11-5-117 (Supp. 2023), which provides,

(a)(1) As used in this section, “parking lot” means a designated area or
structure or part of a structure intended for the parking of motor vehicles.

(2)(A) “Parking lot” does not include a parking lot owned, maintained
or otherwise controlled by the Department of Corrections or an entity
contracting with a division of the department to provide work release or post-

incarceration housing services.

(B) The department will notify annually any entity subject to this
provision of its applicability.

(b) A private employer shall not prohibit an employee from
transporting or storing a legally owned firearm in the employee’s private
motor vehicle in the private employer’s parking lot when the firearm is:

(1) Lawtully possessed; and

(2) Stored out of sight inside a locked private motor vehicle.

(c) A private employer shall not prohibit or attempt to prevent an
employee from entering the parking lot of the private employer’s place of
business because the employee’s private motor vehicle contains a firearm if
the firearm 1is:

(1) Kept for lawful purposes; and

(2) Stored out of sight inside a locked private motor vehicle.

(d) An employer has the right to:

(1) Prohibit a person who is not an employee from storing a firearm in
an employee’s motor vehicle in the private employer’s parking lot; and

(2) Prohibit an employee entering the private employer’s place of
business or parking lot because the employee’s private motor vehicle contains

a firearm in the following circumstances:

(A) The parking lot is on the grounds of an owner-occupied single-



family detached residence or a tenant-occupied single-family detached
residence and the single-family detached residence or tenant-occupied single-
family detached residence is being used as a residence;

(B) The private employer reasonably believes that the employee is in
illegal possession of the firearm;

(C) The employee is operating a private employer-owned motor
vehicle during and in the course of the employee’s duties on behalf of the
private employer, unless the employee is required to transport or store a
firearm as part of the employee’s duties;

(D) The private motor vehicle is not permitted in the parking lot for
reasons unrelated to the employee’s transportation, storage, or possession of a
firearm;

(E) The employee is the subject of an active or pending employment
disciplinary proceeding; or

(F) The employee has been adjudicated mentally incompetent or not
guilty in a legal proceeding by reason of mental disease or defect.

(e) This section does not prevent a private employer from prohibiting
a person who fails to transport or store the firearm in accordance with
subsection (b) of this section from transporting or storing a firearm in the
private employer’s parking lot or from entering the private employer’s place
of business or the private employer’s parking lot.

(f) A former employee who possesses a firearm in his or her private
motor vehicle under this section is not criminally liable for possessing the
firearm in his or her private motor vehicle in his or her former private
employer’s parking lot while the former employee is physically leaving the
private employer’s parking lot immediately following his or her termination
or other reason for ceasing employment with the former private employer.

Id.; see Act of Apr. 21, 2021, No. 809, § 3, 2021 Ark. Acts 3748-50.
The pending certified question before this court is as follows:

Are the prohibitions in Arkansas Code Annotated section 11-5-117

severable from the liability-immunity provisions in section 16-120-802(a)

such that section 11-5-117 would still apply when the liability-immunity
provisions of section 16-120-802(a) cannot apply?

10



II. Statutory Interpretation

In answering the certified question, I rely on this court’s well-established case law
concerning statutory interpretation. The first rule in considering the meaning and effect of
a statute is to construe it just as it reads, giving the words their ordinary and usually accepted
meaning in common language. Miss. River Transmission Corp. v. Weiss, 347 Ark. 543, 550,
65 S.W.3d 867, 872—73 (2002). The basic rule of statutory construction is to give effect to
the intent of the General Assembly. Thomas v. Hall, 2012 Ark. 66, at 5, 399 S.W.3d 387,
390. Moreover, statutes relating to the same subject should be read in a harmonious manner
if possible. Thomas v. State, 349 Ark. 447, 454, 79 S.W.3d 347, 351 (2002). In construing
any statute, we place it beside other statutes relevant to the subject matter in question and
ascribe meaning and effect to be derived from the whole. Standridge v. State, 2014 Ark. 515,
at 9, 452 S.W.3d 103, 109. We seek to reconcile statutory provisions to make them
consistent, harmonious, and sensible. Brock v. Townsell, 2009 Ark. 224, at 9, 309 S.W.3d
179, 186.

To determine whether the invalidity of a provision in an act is fatal to the entire
legislation, we look to (1) whether a single purpose is meant to be accomplished by the act
and (2) whether the sections of the act are interrelated and dependent on each other.
Thurston v. Safe Surgery Ark., 2021 Ark. 55, at 22, 619 S.W.3d 1, 15. The mere fact that an
act contains a severability clause is to be considered but is not alone determinative. Id. at 23,
619 S.W.3d at 15-16. We have explained that if two provisions “are so mutually connected
with and dependent on each other, as conditions, considerations, or compensations for each

other, as to warrant the belief that the Legislature would not pass the residue independently,

11



then, if some parts are unconstitutional, all the provisions which are thus dependent,
conditional, or connected must fall with them.” Cotham v. Coffman, 111 Ark. 108, 119, 163
S.W. 1183, 1186 (1914) (quoting Thomas M. Cooley, A Treatise on the Constitutional
Limitations Which Rest upon the Legislative Power of the States of the American Union 210 (6th
ed.)).

Turning to the certified question before this court, the plain language of the statutes
is clear: section 11-5-117 creates a statutory right for employees of private employers in
certain circumstances while section 16-120-802(a), which references section 11-5-117,
immunizes those employers from liability when employees exercise that right.

Moreover, the legislative intent reflects that these two sections jointly serve a single
purpose and are interrelated and dependent on each other. First, in examining whether the
acts contain a single purpose, we need look no further than the act itself. Act 809 of 2021
is titled, “AN ACT CONCERNING THE POSSESSION OR STORAGE OF A PERSON’S FIREARM
WHEN A PERSON LEAVES HIS OR HER FIREARM INSIDE OF HIS OR HER CAR IN HIS OR
HER EMPLOYER’S PARKING LOT; AND FOR OTHER PURPOSES.” Section 3 of Act 809,
codified at section 11-5-117, concerns those instances in which an employee may possess a
firearm inside a car in his or her private employer’s parking lot, while Section 5 of Act 809,
codified at section 16-120-802(a), provides immunity from liability for those Arkansas
employers. These sections demonstrate that the unified purpose underlying the Act is to
establish a balance between the interests of employees of private employers in possessing
firearms in their personal vehicles in a private employer’s parking lot and the interests of

private employers in avoiding increased liability associated with permitting employees to

12



possess firearms on their property. To illustrate, prior to the enactment of Act 1071 of
2017—trom which the language of sections 16-120-802(a) and 11-5-117 originated—
Senate Bill 37 merely concerned the right of an employee to possess a legally owned
handgun in a private employer’s parking lot. In the original version of the bill, there was no
provision that afforded private employers immunity from liability, and Act 1071 was passed
by the General Assembly only after the bill had been amended to include the immunity
provision of section 16-120-802(a). The legislative history therefore demonstrates that
section 16-120-802 was enacted to strike a balance between the interests of employees of
private employers and the private employers themselves. Second, while not alone
determinative, the General Assembly did not include a severability clause in either Act 1071
of 2017 or Act 809 of 2021, thereby suggesting its legislative intent to pass the act as a whole.
Thus, I conclude that the subsections are interrelated, dependent on each other, and should
not be severed.

Accordingly, in my view, sections 16-120-802(a) and 11-5-117 should be read and
interpreted harmoniously, and this certified question should be answered in the negative—
that section 11-5-117 is not severable from section 16-120-802(a), and section 11-5-117
would not apply when, for rail carriers only, section 16-120-802(a) cannot apply. Therefore,
[ dissent.

BAKER and HUDSON, ]J]., join.

Rose Law Firm, by: Cynthia W. Kolb, for plaintift/counterdefendant.

King Law Group, PLLC, by: W. Whitfield Hyman, for defendant/counterclaimant.
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