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In Environmental Protection Information Center v. California Dept. of Forestry &
Fire Protection (2008) 44 Cal.4th 459 (EPIC II), the California Supreme Court resolved
the merits of a long-running legal dispute surrounding the logging of 211,000 acres of
timberland owned by Pacific Lumber Company (Pacific Lumber) in Humboldt County.
(Id. at pp. 470, 472.) Respondents Environmental Protection Information Center and
Sierra Club (hereafter, collectively, EPIC) and the United Steelworkers of America (the
Steelworkers) had challenged various administrative approvals issued to Pacific Lumber
by California’s Department of Forestry and Fire Protection (CDF) and the Department of
Fish and Game (DFG).1 EPIC and the Steelworkers prevailed in the trial court; and, in
September 2004, the trial court awarded them attorney fees under Code of Civil
Procedure section 1021.5 (section 1021.5).

The Agencies and Pacific Lumber appealed the trial court’s judgment and the
attorney fee awards to this court; and, in late 2005, we issued an opinion that
substantially reversed the trial court’s judgment on the merits. EPIC and the
Steelworkers successfully sought review in the California Supreme Court, and we stayed
briefing in the appeal from the attorney fee awards pending the Supreme Court’s
decision. In light of that decision resolving the merits of the underlying cases, we
address the Agencies’ appeals from the fee awards.

The Agencies argue that, in view of the outcome of the appeals in the underlying
litigation, respondents are no longer entitled to attorney fees. The Agencies further argue
that even if respondents are entitled to fees, the amounts awarded must be reduced to
account for respondents’ ultimate lack of success on the merits. Finally, the Agencies
contend the trial court made a number of errors in determining the amount of the fees it

awarded.

1 CDF recently changed its acronym to CAL FIRE, but we use the former acronym
because that is the one by which the agency was known during the underlying litigation.
(See EPIC I, supra, 44 Cal.4th at p. 473, fn. 2.) In this opinion, we will refer to CDF
and DFG collectively as “the Agencies” save when context requires that they be
identified individually.



We agree with the Agencies that the fee awards must be reevaluated in light of the
final outcome of the underlying litigation. We reverse the attorney fee orders and remand
the matter to the trial court for redetermination of respondents’ entitlement to fees and the
appropriate amount of any fee award. To narrow the scope of the issues to be decided on
remand and for the guidance of the trial court in the further proceedings, we resolve many
of the issues raised by the parties in these appeals.

FACTUAL AND PROCEDURAL BACKGROUND

The factual and procedural history of the underlying litigation is set forth in detail
in the California Supreme Court’s opinion in the merits appeals. (See EPIC Il, supra, 44
Cal.4th at pp. 470-478.) Part of our recitation of the facts is drawn from that opinion, but
we discuss only those matters relevant to the appeals from the fee awards.

The Headwaters Agreement and the Administrative Proceedings

The underlying litigation arose from an agreement (the “Headwaters Agreement”)
among Pacific Lumber, the State of California, and the United States. (EPIC II, supra,
44 Cal.4th at p. 470.) The Headwaters Agreement “was intended to settle matters of
litigation and public controversy surrounding the intensive logging of old growth
redwoods and other trees on Pacific Lumber’s property in Humboldt County.” (Ibid.)
Under the Headwaters Agreement, the state and federal governments purchased a small
portion of the property, and Pacific Lumber was permitted to log the remainder, provided
it obtained certain regulatory approvals from state and federal agencies. (Ibid.) These
approvals are “supported by a document or documents that are to some degree
interrelated with the others.” (Id. at p. 471.)

Pacific Lumber submitted for approval: (1) a Sustained Yield Plan (SYP) under
Public Resources Code section 4551.3; (2) a state Incidental Take Permit under the
California Endangered Species Act (CESA) (Fish & G. Code, § 2050 et seq.); and (3) an
application for a Streambed Alteration Agreement under Fish and Game Code former
section 1603, and (4) as required by federal law, a Habitat Conservation Plan (HCP).
(EPIC I, supra, 44 Cal.4th at pp. 471-472.) As part of the approval process, the federal

and state agencies decided to prepare for the state SYP and the federal HCP a joint
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environmental impact report (EIR) under the California Environmental Quality Act
(CEQA) (Pub. Resources Code, § 21000 et seq.) and an environmental impact statement
(EIS) under the National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.).
(EPIC 11, at p. 472.) Congress required Pacific Lumber to obtain these approvals by
March 1, 1999. (Appropriations Act of Nov. 14, 1997, Pub.L. No. 105-83, § 501(b), 111
Stat. 1543, 1611 (hereafter, Appropriations Act).) “The approvals were timely obtained,
in some cases right at the March 1 deadline.” (EPIC I, at p. 470.)

Respondents’ Actions for Administrative Mandamus

On March 31, 1999, EPIC filed an action for administrative mandamus seeking to
set aside four agency decisions: (1) CDF’s approval of the SYP, (2) DFG’s issuance of
the Incidental Take Permit, (3) DFG’s approval of the Streambed Alteration Agreement,
and (4) CDF’s and DFG’s findings and certification of the EIS/EIR prepared for the SYP,
the Incidental Take Permit, and the Streambed Alteration Agreement. It also prayed for
an injunction prohibiting the Agencies and Pacific Lumber from authorizing or engaging
in any timber operations pursuant to any Timber Harvest Plan (THP) that relied on the
SYP or the Streambed Alteration Agreement. Finally, EPIC requested reasonable
attorney fees under section 1021.5 On that same date, the Steelworkers filed a petition
for administrative mandamus challenging only the SYP on grounds similar to those EPIC
raised. Like EPIC, the Steelworkers requested an award of attorney fees. Both EPIC and
the Steelworkers later filed amended petitions that are the operative pleadings in this
case.

On July 22, 2003, the trial court issued separate statements of decision ruling on
the two petitions. It found both EPIC and the Steelworkers entitled to issuance of writs
of mandate. The trial court rejected respondents’ arguments that the Agencies’ decisions
were unsupported by substantial evidence, but ruled in respondents’ favor on virtually
every other issue raised. It concluded “that the SYP was deficient on a number of
grounds, and that the Incidental Take Permit, Streambed Alteration Agreement and
CEQA findings were all inadequate and represented a failure to comply with the law” on

the Agencies’ part. (EPIC Il, supra, 44 Cal.4th at pp. 477-478.) The trial court later
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issued supplemental statements of decision enjoining “timber operations conducted
pursuant to any post-July 22[, 2003] THP which relied upon the SYP, [Incidental Take
Permit] or Streambed Alteration Agreement.”

The Attorney Fee Awards

After issuance of the statements of decision, EPIC and the Steelworkers moved for
awards of attorney fees under section 1021.5. The Agencies opposed both motions. On
September 24, 2004, the trial court issued similar orders in both cases, awarding attorney
fees to EPIC ($4,279,915.74) and the Steelworkers ($1,787,806.21).

In its orders, the trial court found that EPIC and the Steelworkers had satisfied all
of section 1021.5’s conditions for entitlement to an award of fees.2 Specifically, it found
respondents were successful parties and determined their actions had vindicated
important rights affecting the public interest. It further found their actions had conferred
a significant benefit on the general public and that private enforcement of the rights
vindicated in the actions was necessary.

In calculating the amount of the awards, the trial court allowed respondents to
recover fees for some of the time their counsel had spent in the administrative
proceedings prior to the commencement of the litigation. In addition, in setting the
lodestar amount, the court chose to use the prevailing hourly rates for attorneys in San
Francisco, where respondents’ counsel were located, rather than the rates prevailing in
Humboldt County. After considering a number of factors, the court enhanced the fee

award by applying a lodestar multiplier of 2.0.

2 Section 1021.5 provides in pertinent part: “Upon motion, a court may award
attorneys’ fees to a successful party against one or more opposing parties in any action
which has resulted in the enforcement of an important right affecting the public interest
if: (a) a significant benefit, whether pecuniary or nonpecuniary, has been conferred on
the general public or a large class of persons, (b) the necessity and financial burden of
private enforcement, or of enforcement by one public entity against another public entity,
are such as to make the award appropriate, and (c) such fees should not in the interest of
justice be paid out of the recovery, if any. . ..”
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The Appeals on the Merits

The trial court entered judgments and issued peremptory writs of mandate on
October 31, 2003. The Agencies timely appealed to this court from both the underlying
judgments and the related attorney fee orders. We consolidated the appeals for briefing,
argument, and decision.

On December 12, 2005, we issued our opinion in Environmental Protection
Information Center v. California Dept. of Forestry & Fire Protection (A104828,
A104830, A105388, A105391) (EPIC 1), reversing the trial court’s judgments on the
merits and remanding the matter for further proceedings. Our opinion “reversed the trial
court on almost every point and upheld each of the regulatory approvals at issue.”

(EPIC II, supra, 44 Cal.4th at p. 470.) The Supreme Court granted review on March 29,
2006; and, on April 12, we stayed the appeals from the orders awarding attorney fees.

On February 14, 2007, the case in the Supreme Court was stayed because Pacific Lumber
filed for chapter 11 bankruptcy. The stay was lifted on August 1, 2007.3

On July 17, 2008, the Supreme Court issued its decision, affirming our opinion in
most respects, but reversing on certain issues. (See EPIC Il supra, 44 Cal.4th at pp. 470-
471, 526-527.) It set aside CDF’s approval of the SYP, holding that the agency had
failed to produce a single, identifiable document, and it agreed with EPIC that the SYP
was required to include individual watershed planning analyses. (ld. at pp. 491-497, 500-
504.) It rejected all other challenges respondents made to the SYP. (ld. at pp. 482-491,
497-499, 504-506.) Addressing a question of first impression, our state’s high court held

the “no surprises clauses” included in the state Incidental Take Permit inconsistent with

3 OnJune 18, 2009, we received notice of the adoption and completion of the chapter
11 plan of reorganization for Pacific Lumber and its related entities. The claims against
those entities were fully discharged and those entities ceased to exist. On June 23, 2009,
we dismissed Pacific Lumber’s appeal and issued our remittitur in that case. Pacific
Lumber is therefore no longer a party to these appeals.
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Fish and Game Code section 2081, subdivision (b)(2).4 (EPIC II, at pp. 506-514.) It left
to the trial court on remand to decide whether the clauses could be severed and the rest of
the Incidental Take Permit reinstated. (ld. at p. 526.) The Supreme Court rejected the
remainder of EPIC’s challenges to the permit. (ld. at pp. 515-517.) It also disagreed with
all of EPIC’s contentions regarding the validity of the Streambed Alteration Agreement
and upheld that document. (Id. at pp. 518-521.) Finally, the court upheld the EIS/EIR
against all of the challenges EPIC raised against it. (Id. at pp. 521-526.)

After the Supreme Court issued its decision in EPIC I, we lifted the stay in these
appeals and the parties completed briefing.>

DISCUSSION

The Agencies attack the orders awarding attorney fees on a number of grounds.
They first assert the fee awards are improper because respondents have failed to satisfy
two of the conditions set forth in section 1021.5. Specifically, the Agencies claim EPIC
and the Steelworkers cannot demonstrate that their litigation conferred a “significant
benefit . . . on the general public or a large class of persons” or that “the necessity . . . of
private enforcement . . . [is] such as to make the award appropriate . .. .” (§ 1021.5,
subds. (a), (b).) These arguments attack respondents’ entitlement to a fee award.

In the alternative, the Agencies argue that even if respondents are entitled to an
award, the amount of the fees granted is excessive. Principally, they contend the fee
awards must be reduced to reflect the limited success respondents achieved after the
appeals on the merits. The Agencies further contend the amounts awarded should be

reduced because EPIC and the Steelworkers duplicated each other’s efforts. Finally,

4 “No surprises clauses” are provisions in an incidental take permit that limit in advance
the permit holder’s obligation to mitigate various impacts on endangered and threatened
species. (EPIC II, supra, 44 Cal.4th at p. 507.)

5 On September 17, 2009, the trial court vacated submission of respondents’ motions
for attorney fees on appeal. The trial court orders state that respondents’ motions “will be
calendared for further proceedings following the filing herein of a remittitur from the
Court of Appeal after its decision upon an appeal now pending in that court from an order
of this court awarding attorney fees for trial court services.”
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appellants assert the trial court abused its discretion by: (1) awarding fees for counsel’s
work in the administrative proceedings, (2) compensating counsel using San Francisco

rates rather than Humboldt County rates, (3) enhancing the fee award with a multiplier,
(4) awarding improper litigation expenses, and (5) excluding an expert declaration.

Although the parties seek to avoid a remand and the expense of further fee
litigation, we conclude a reviewing court should not decide in the first instance all of the
issues presented. We resolve those issues properly within our purview, and, in the
interests of judicial economy and for the guidance of the trial court on remand, we
address certain other issues. (See Californians for Responsible Toxics Management v.
Kizer (1989) 211 Cal.App.3d 961, 970 (CRTM).)

l. The Fee Award Must Be Reconsidered in Light of the Appellate Proceedings*

Before turning to the specific challenges to the attorney fee award, we resolve a
threshold question: Must the fee award be reconsidered in light of the outcome of the
appellate proceedings in this case? The Agencies argue that the trial court’s award was
based on a judgment that granted a sweeping victory to EPIC and the Steelworkers.
Since the appellate proceedings have circumscribed that victory by vindicating the
Agencies on a number of issues, the Agencies argue we must reconsider whether EPIC
and the Steelworkers are entitled to a fee award at all. Respondents contend the Supreme
Court’s opinion has only strengthened the basis for the fee award by reinstating the
superior court’s judgment and setting a binding precedent on a number of legal issues.
They argue we may affirm the superior court’s fee award on the record before us and
assert that we need not take additional evidence on appeal or remand the matter for
further proceedings in light of the final results of the litigation.

We agree with the Agencies. Where a successful party has been awarded attorney
fees under section 1021.5, and a reviewing court later reverses the judgment on which the
fee award was based, the reviewing court must also reverse the fee order. (National
Parks & Conservation Assn. v. County of Riverside (2000) 81 Cal.App.4th 234, 238

*  See footnote, ante, page 1.



(National Parks) [reversal of judgment ordering issuance of peremptory writ of
mandate].) “An order awarding such fees ‘falls with a reversal of the judgment on which
it is based.” [Citation.]” (California Grocers Assn. v. Bank of America (1994) 22
Cal.App.4th 205, 220.) When a judgment is affirmed in part and reversed in part,
reconsideration of the issue of significant benefit and of the amount of the fee award also
may be appropriate. (Ventas Finance I, LLC v. Franchise Tax Bd. (2008) 165
Cal.App.4th 1207, 1233-1234.) The reason for this is that “we cannot say with certainty
that the court would exercise its discretion in the same way’” had the successful party
been granted something less than the relief it obtained below prior to appellate
modification of the judgment. (Id. at p. 1233.) Put another way, after the appellate
proceedings in this case, “the factual predicate for the trial court’s award . . . is no longer
valid.” (Estrada v. FedEx Ground Package System, Inc. (2007) 154 Cal.App.4th 1, 17.)
Reconsideration is particularly appropriate in determining whether the litigation
has conferred a significant benefit on the general public or a large class of persons. The
significant benefit determination must be based on “a realistic assessment, in light of all
the pertinent circumstances, of the gains which have resulted in a particular case.”
(Woodland Hills Residents Assn. v. City Council (1979) 23 Cal.3d 917, 939-940
(Woodland Hills).) Because EPIC and the Steelworkers now base their significant
benefit arguments largely on the success they obtained in the California Supreme Court,
we must reassess the gains resulting from this case by examining the outcome of the
appellate proceedings.6 (See Neecke v. City of Mill Valley (1995) 39 Cal.App.4th 946,

6 Respondents cite a number of cases for the proposition that an attorney fee award
need not be reconsidered after an appellate court has modified a trial court’s decision on
the merits. These cases are inapposite, because they simply did not consider the issue for
which they are cited. (See, e.g., In re Lugo (2008) 164 Cal.App.4th 1522, 1544-1546
[only issue was propriety of fee multiplier]; Armenta v. Osmose, Inc. (2005) 135
Cal.App.4th 314, 326 [no challenge to amount of fees or costs]; LeVine v. Weis (2001) 90
Cal.App.4th 201, 214 [addressing only apportionment of attorney fees]; Kunec v. Brea
Redevelopment Agency (1997) 55 Cal.App.4th 511, 526 [agency challenged only the
respondent’s status as successful party]; Kwan v. Mercedes-Benz of North America, Inc.
(1994) 23 Cal.App.4th 174, 193 [same].)



965 [after partial reversal by Court of Appeal, “the issue of whether [the plaintiff] should
receive attorney fees has been significantly altered™].)

In sum, the attorney fee awards must be reversed and remanded to permit the trial
court to take into account the ultimate results of this litigation. As we explain below, we
will exercise our discretion to make the significant benefit determination ourselves. We
remand two issues to the trial court: the necessity of private enforcement and the amount
of any attorney fee award.

Il. Issues of Entitlement — Significant Benefit and Necessity

A. Requirements for Attorney Fee Awards Under Section 1021.5*

A party seeking attorney fees under section 1021.5 must satisfy five statutory
conditions before an award will be authorized. (See Vasquez v. State of California (2008)
45 Cal.4th 243, 250 (Vasquez).) “[A] court may award fees only to ‘a successful party’
and only if the action has ‘resulted in the enforcement of an important right affecting the
public interest . . . .” [Citation.] Three additional conditions must also exist: ‘(a) a
significant benefit, whether pecuniary or nonpecuniary, has been conferred on the general
public or a large class of persons, (b) the necessity and financial burden of private
enforcement, or of enforcement by one public entity against another public entity, are
such as to make the award appropriate, and (c) such fees should not in the interest of
justice be paid out of the recovery, if any.” [Citation.]” (ld. at pp. 250-251.)

In this appeal, the first two conditions are not at issue. The Agencies do not
dispute respondents’ status as successful parties, nor do they dispute that the action has
resulted in the enforcement of an important right affecting the public interest. The
Agencies do contend there can be no award of fees in this case because respondents
cannot satisfy the third and fourth prongs of the statute—the “significant benefit” and

“necessity” criteria.’

* See footnote, ante, page 1.

7 Since there was no monetary recovery in this case, the statute’s fifth criterion is not
relevant. (Lyons v. Chinese Hospital Assn. (2006) 136 Cal.App.4th 1331, 1355, citing
Press v. Lucky Stores, Inc. (1983) 34 Cal.3d 311, 318, fn. 5.)
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B. Significant Benefit

Before addressing the parties’ contentions about whether the litigation conferred a
significant benefit within the meaning of section 1021.5, we resolve two preliminary
questions. First, should we make the initial determination of significant benefit, or
should we leave the matter to the trial court on remand? Second, does the analysis of
significant benefit require that we “balance” the benefits conferred on the public by each
side in the litigation, rather than simply considering the benefit conferred by the result
obtained by the successful party?

1. An Appellate Court Is Better Positioned to Determine Whether an Appellate
Decision Has Conferred a Significant Benefit

The Agencies and the Steelworkers agree that we should decide the significant
benefit question ourselves. EPIC, however, contends we must defer to the trial court’s
determination of the matter because the issues presented are primarily factual. We
disagree with EPIC and exercise our discretion to make this determination ourselves.

First, the California Supreme Court has made clear it is within our discretion to
decide which court is better equipped to make the initial determination whether to award
fees under section 1021.5. (Laurel Heights Improvement Assn. v. Regents of University
of California (1988) 47 Cal.3d 376, 427 (Laurel Heights).) If convinced we are in a
position to assess the propriety of an award, we may make determinations regarding fee
entitlement. (City of Fresno v. Press Communications, Inc. (1994) 31 Cal.App.4th 32,
43.)

Second, where the claim of significant benefit rests on an appellate opinion, it may
be more appropriate for this court, rather than the trial court, to decide whether the case
qualifies for a fee award. (See Laurel Heights, supra, 47 Cal.3d at p. 427.) Like the
Second District in Los Angeles Police Protective League v. City of Los Angeles (1986)
188 Cal.App.3d 1 (L.A. Police Protective League), we find “it crucial to distinguish
between two situations—when the trial court is considering a court-awarded fee where
the litigation began and ended at the trial level as contrasted with one which resulted in

an appellate decision. In the former situation, the trial court may well be in a better
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position than the appellate court to assess whether what happened in that court . . .
‘conferred a significant benefit on the general public or a large class of persons.’
Accordingly, the appellate court owes the trial court a full measure of deference in
deciding whether the trial court abused its discretion. But the second situation is
something quite different. An appellate court is in at least as good a position as the trial
court to judge whether . . . its own opinion is ‘important” and ‘protects the public interest’
and whether the existence of that opinion confers a ‘significant benefit on the general
public or a large class of persons.” ” (Id. at pp. 7-8.)

We have previously endorsed this approach and held that although the decision to
award attorney fees under section 1021.5 lies initially with the trial court, “this court is
equally well positioned to determine if [an appellate] opinion . . . yielded a significant
benefit.” (Schmier v. Supreme Court (2002) 96 Cal.App.4th 873, 880.) Indeed, where a
request for fees is based entirely upon the success a party has obtained on appeal, we
have stated “we are better equipped than the trial court to decide whether an award of
fees is appropriate.” (Lindelli v. Town of San Anselmo (2006) 139 Cal.App.4th 1499,
1516, italics added.) This conclusion follows from the nature of the significant benefit
inquiry. “How many people will receive what kind of benefit, and how much, as a result
of a given legal action is usually more of a value judgment than an issue of fact. And
most often it is a value judgment about legal effects and the like which appellate courts
are well situated to make.” (L.A. Police Protective League, supra, 188 Cal.App.3d at
p. 9.) In some cases, it may be useful for the trial court to take evidence about either the
size of the affected population or the predicted quantitative impact of the litigation,
particularly where money is involved. (Ibid.) But such evidence is not always required,
particularly where the claimed substantial benefit is conceptual or doctrinal. (Planned
Parenthood v. Aakhus (1993) 14 Cal.App.4th 162, 171-172.)

We recognize that the present appeals differ from cases such as L.A. Police
Protective League because we are not assessing the impact of our own opinion. Instead,
we are making a “value judgment about [the] legal effects” of EPIC Il. (L.A. Police

Protective League, supra, 188 Cal.App.3d at p. 9.) For present purposes, however, we
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find this distinction unimportant. First, the interpretation of a Supreme Court opinion is
an issue of law (In re Groundwater Cases (2007) 154 Cal.App.4th 659, 674), and
deciding questions of law is the province of appellate courts (In re Zeth S. (2003) 31
Cal.4th 396, 405). Second, if we were to remand the significant benefit question to the
trial court, it would also have to evaluate the legal effects of EPIC II. It would thus be
asked to do exactly what we do here—assess the significance of another court’s opinion.8
Further, contrary to EPIC’s contention, the trial court’s findings on this point were
not based on factual considerations and are not entitled to deference. The trial court cited
three reasons in support of its determination. First, it concluded the action had resulted in
the effectuation of fundamental legislative policies favoring the protection of valuable
natural resources. As additional support for its finding, it cited the effectuation of a
regulatory policy requiring consideration of regional economic vitality and employment
in managing forest resources. Finally, it concluded its decision “may prove instructive to
public officials charged with the responsibility for implementing those policies.” None
of these reasons involves any kind of factual inquiry on which deference might be
appropriate. Instead, they constitute the trial court’s evaluation of the legal effects of its
decision, and thus “[t]here is no good reason for an appellate court to defer to a trial
court’s value judgment on that question . .. .” (L.A. Police Protective League, supra, 188
Cal.App.3d at p. 9.) Moreover, as previously discussed, the appellate proceedings in this
case have altered the circumstances we must consider in determining the gains that have
resulted from this case. (Woodland Hills, supra, 23 Cal.3d at pp. 939-940.) We are

better positioned to make the substantial benefit determination than is the trial court, and

8 Qur case differs from the Fifth District’s recent opinion in Ebbetts Pass Forest Watch v.
Department of Forestry & Fire Protection (2010) 187 Cal.App.4th 376 (Ebbetts Pass).

In that case, the Court of Appeal reviewed a trial court’s order denying attorney fees after
the California Supreme Court had finally resolved the underlying lawsuit. (Id. at pp. 380,
381.) The Court of Appeal stated it would review the trial court’s decision to deny
attorney fees for abuse of discretion. (Id. at p. 381.) In that case, the trial court’s
attorney fee decision was made after the California Supreme Court had issued its opinion.
(Id. at p. 380.) Unlike the trial court in this case, the trial court in Ebbetts Pass based its
decision on the Supreme Court’s opinion, rather than upon its own order. (lbid.)
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we owe it no deference on this question. (See National Parks, supra, 81 Cal.App.4th at
p. 239 [Court of Appeal owes no deference to trial court’s fee determination after reversal
on the merits].) ®

2. Balancing the Benefits

In assessing whether this case has resulted in a significant benefit, the Agencies
ask us to adopt a novel approach. They contend “that a court’s inquiry into significant
benefit must balance the benefits that both parties conferred on the public through the
litigation, to determine whether there was any net significant benefit bestowed on the
public by [respondents].” The Agencies argue that our assessment of the fee award
should be analogous to the type of assessment a court makes in deciding whether to issue
a preliminary injunction, and ask us to “make clear that the courts must balance the
respective equities of the benefits and detriments conferred by each party to the suit, and
deny fees if on balance no net benefit has been conferred by the [respondents] on a large
class of individuals or the general public.” In the Agencies’ view, their conduct in the
litigation was the minimum required by their obligations to the public, and they argue
that a miscarriage of justice would have resulted had they not defended their approvals
and, instead, allowed judicial rejection of their actions on the grounds asserted by EPIC
and the Steelworkers. We disagree that courts making the significant benefit
determination must engage in the type of balancing the Agencies suggest.

First, the Agencies point to nothing in the statutory text that supports their
argument. (See Adoption of Joshua S. (2008) 42 Cal.4th 945, 955-956 [language of
8 1021.5 is most reliable guide to legislative intent].) The statute asks whether the

successful party’s action has conferred a “significant benefit” (§ 1021.5, subd. (a)), not,

9 Indeed, despite its claim that we must defer to the trial court’s findings on the
significant benefit question, in this court EPIC relies on the effect of the Supreme Court’s
ruling as support for its significant benefit argument. EPIC goes so far as to acknowledge
that the “Supreme Court rulings will have far greater precedential value than the trial
court’s decision.” Thus, EPIC at least implicitly recognizes that the significant benefit
determination now depends far less upon the relief granted by the trial court than it does
upon the precedential value of the Supreme Court’s opinion.
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as the Agencies would have it, a “net significant benefit.” We are disinclined to adopt a
construction of the statute that “neither the context nor the language of section 1021.5
demands.” (In re Head (1986) 42 Cal.3d 223, 232.)

Second, while the Agencies correctly note that section 1021.5 “already embraces
the idea that a party can confer a significant benefit on the public by a successful
defense,” this fact actually undermines their position. Section 1021.5 permits successful
defendants to recover attorney fees, but only when the defendants otherwise satisfy the
statutory criteria for an award. (See, e.g., Wal-Mart Real Estate Business Trust v. City
Council of San Marcos (2005) 132 Cal.App.4th 614, 621-624 [real parties in interest
entitled to fees under § 1021.5 where they successfully opposed developer’s petition for
writ of mandate to preclude or delay referendum].) The statute makes no distinction
between plaintiffs and defendants for purposes of attorney fee awards. (Hull v. Rossi
(1993) 13 Cal.App.4th 1763, 1768.) It allows a “successful party”—>De it a plaintiff or
defendant—to recover attorney fees from “one or more opposing parties” if the remaining
statutory criteria are met. (8 1021.5.) In awarding attorney fees to successful defendants,
however, courts do not balance the relative benefits conferred by the opposing parties’
positions; they ask only whether the successful party’s action has conferred a significant
benefit on the general public or a large class of persons. (See Hull v. Rossi, at pp. 1768-
1769.)

Third, the Agencies’ reliance on Graham v. DaimlerChrysler Corp. (2004) 34
Cal.4th 553 (Graham) is misplaced. That case does not hold that a court’s exercise of
discretion in awarding attorney fees is analogous to the assessment courts make in
deciding whether to issue a preliminary injunction. Instead, Graham referred to the
preliminary injunction standards only in describing a limitation that case placed on the

“catalyst theory” of attorney fee recoveryl0—that a plaintiff’s lawsuit have some merit

10" Under the catalyst theory, attorney fees may be awarded “even when the litigation
does not result in a judicial resolution if the defendant changes its behavior substantially
because of, and in the manner sought by, the litigation.” (Graham, supra, 34 Cal.4th at
p. 560.) Thus, “the catalyst theory . . . does not require ‘a judicially recognized change in
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and not be frivolous. (Id. at pp. 575-576.) The element of the preliminary injunction test
to which Graham referred, the likelihood of success on the merits, is separate and distinct
from the balancing of the equities between the parties. (See Robbins v. Superior Court
(1985) 38 Cal.3d 199, 206-207 [distinguishing two prongs of test for issuance of
preliminary injunction].) Graham does not assist the Agencies.

Finally, as respondents point out, the Agencies’ argument is misconceived. To the
extent the Agencies rely on their success on a number of issues in the Supreme Court,
their argument is not properly viewed as an attack on respondents’ entitlement to attorney
fees, but as an argument that the lodestar amount should be reduced because respondents
achieved less than complete success in this litigation. (See, e.g., Wallace v. Consumers
Cooperative of Berkeley, Inc. (1985) 170 Cal.App.3d 836, 846-847 [fact that successful
party “has prevailed on some claims but not on others is a factor to be considered in
determining the amount of the fee awarded,” italics added].) Our conclusion is
reinforced by the Agencies’ own argument, for they request that in balancing the benefits,
we consider whether the benefit conferred by this litigation is sufficiently significant
“that the taxpayer should be required to suffer the additional burden of paying
[respondents’] counsel’s fees.” That an award against the state will ultimately fall upon
the taxpayers is a factor traditionally considered when a court makes adjustments to the
lodestar amount, not when it determines whether the litigation’s benefit is significant.
(See Serrano v. Priest (1977) 20 Cal.3d 25, 49.)

3. The Litigation Has Resulted in a Significant Benefit to the General Public

The Agencies’ principal argument is that the litigation has not resulted in any
significant benefit to the environment because nearly all the claimed environmental
protection and sustainable timber harvest aspects of respondents’ lawsuits “have been
erased by the review[ing] courts’ opinions.” As a practical matter, this argument rests on

the contention that respondents’ victory in the trial court, itself, conferred no benefit on

the legal relationship between the parties’ as a prerequisite for obtaining attorney fees
under . . . section 1021.5.” (Tipton-Whittingham v. City of Los Angeles (2004) 34 Cal.4th
604, 608.)
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the public. The Agencies minimize the significance of invalidating the state Incidental
Take Permit and SYP, because a permit holder must still obtain a federal incidental take
permit which is conditioned on including every term of its HCP. Thus implementation of
the HCP is ensured whether or not state approvals are properly granted.

Even if this argument is accurate, a question we do not decide, it misses the mark.
“[T]he ‘significant benefit’ that will justify an attorney fee award need not represent a
‘tangible’ asset or a ‘concrete’ gain but, in some cases, may be recognized simply from
the effectuation of a fundamental constitutional or statutory policy.” (Woodland Hills,
supra, 23 Cal.3d at p. 939.) The benefit may be conceptual or doctrinal (Planned
Parenthood v. Aakhus, supra, 14 Cal.App.4th at p. 171), and the California Supreme
Court has recognized that “the litigation underlying the section 1021.5 award can involve
rights or benefits that are somewhat intangible . . . .” (Adoption of Joshua S., supra, 42
Cal.4th at p. 958.) Looking solely at the Supreme Court’s opinion in this case, we
conclude that the litigation has resulted in a significant benefit within the meaning of the
statute.

First, both the Steelworkers and EPIC successfully challenged the validity of the
SYP. The Supreme Court held the SYP invalid because it was not a single, consolidated
document CDF and the public could use in monitoring compliance with the plan’s
provisions. (EPIC II, supra, 44 Cal.4th at pp. 491-497.) The Agencies discount the
importance of this holding, arguing the Supreme Court’s decision “was based on well
established law, and presented no novel issue.” They contend “this point of law will not
have significant application outside the unique circumstances of this case.” We disagree.
The Supreme Court expressly held “that an identifiable SYP was never properly
approved and must be resubmitted for approval.” (ld. at p. 504.) We assume CDF will
respond to the Supreme Court’s opinion by “resubmitting an adequate, identifiable SYP
for approval” (id. at p. 497), and by exercising greater care in the preparation of future
plans. This will enhance effective public review of future logging at the site and increase
participation in environmental decisionmaking, as well as improve CDEF’s procedures.

This certainly supports a determination of significant benefit. (See Protect Our Water v.
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County of Merced (2005) 130 Cal.App.4th 488, 496 [significant benefit even if court’s
opinion “had no more effect than to prompt the County [of Merced] to alter for the better
its methods of creating and managing its CEQA records”].) These factors, when added to
the fact that this litigation is the first time the Supreme Court has addressed the
sufficiency of a SYP, justify the conclusion that respondents’ litigation conferred a
significant public benefit. (See EPIC 11, at p. 482, fn. 6 [noting that issues raised “with
respect to SYP’s are ones of first impression”]; County of Colusa v. California Wildlife
Conservation Bd. (2006) 145 Cal.App.4th 637, 655-656 [finding of significant benefit
supported by fact that project was first of its kind and litigation provided first test of
agency’s legal position].) The extent of the public benefit “need not be great” to justify
an attorney fee award, and we therefore conclude EPIC II’s holding regarding the
necessity of creating a single, integrated SYP qualifies as a significant benefit. (See
River Watch v. County of San Diego Dept. of Environmental Health (2009) 175
Cal.App.4th 768, 781 (River Watch).) Both the Steelworkers and EPIC contributed to
this result.

Other aspects of the Supreme Court’s opinion only serve to strengthen EPIC’s
argument that its litigation conferred a significant benefit on the public. The Supreme
Court held, for the first time, that no surprise clauses were inconsistent with the language
of Fish and Game Code section 2081, subdivision (b)(2), which requires that the impacts
of an authorized take of an endangered or threatened species be “minimized and fully
mitigated.” (EPIC I, supra, 44 Cal.4th at pp. 507, 509-514.) The Supreme Court’s
decision thus sets a precedent that will apply to future state incidental take permits issued
under CESA. While an action need not create new law to satisfy the significant benefit
criterion of section 1021.5 (Press v. Lucky Stores, Inc., supra, 34 Cal.3d at pp. 318-319),
the fact that EPIC’s action did so weighs in favor of a finding of significant benefit (e.g.,
Bouvia v. County of Los Angeles (1987) 195 Cal.App.3d 1075, 1084-1086).

Moreover, the Supreme Court’s opinion held the final SYP insufficient because
the document failed to include individual watershed planning analyses to address the

cumulative impacts of logging and to support the sustained yield estimate. (EPIC II,
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supra, 44 Cal.4th at pp. 500-504.) The Supreme Court held that any resubmitted plan
must include such analyses and that in considering whether to approve the resubmitted
plan, CDF must decide “whether the information on individual planning watersheds
complies with the Forest Practice Rules and is adequate to support Pacific Lumber’s
long-term sustained yield estimate.” (ld. at p. 504.) As a result of this holding, we
assume any resubmitted SYP will more accurately analyze the impacts of the proposed
logging on individual planning watersheds. This provides further support for a
determination that this litigation has resulted in a significant benefit. (See River Watch,
supra, 175 Cal.App.4th at p. 781 [action that resulted in requiring agencies to assess
traffic impacts associated with project conferred significant benefit].)

Finally, as the Supreme Court noted in EPIC II, in EPIC | we held “DFG erred in
Issuing a permit in advance for [13] unlisted species, concluding that Pacific Lumber
must seek new permits if and when the species become listed. [We] concluded that this
provision must be severed from the Incidental Take Permit.” (EPIC I, supra, 44 Cal.4th
at p. 507, fn. 18.) That portion of our holding was not challenged in the Supreme Court.
(Ibid.) As a result, new permits will have to be sought in the future should these species
become listed. This additional protection for these currently unlisted species adds further
weight to our conclusion that this litigation has resulted in a significant benefit.

In conclusion, the Supreme Court’s holding regarding the invalidity of the SYP,
together with the others discussed above, are more than enough to merit a determination
that EPIC’s action conferred a significant benefit on the public within the meaning of
section 1021.5. We therefore hold that both respondents have satisfied this criterion for
entitlement to an award of attorney fees.

C. The Necessity of Private Enforcement

The Agencies contend respondents are not entitled to a fee award because they
cannot show “the necessity and financial burden of private enforcement . . . are such as to
make the award appropriate[.]” (§ 1021.5, subd. (b).) According to the Agencies,
because respondents failed to make reasonable settlement efforts at any time, EPIC and

the Steelworkers cannot establish that they were forced to litigate in order to achieve
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what the Agencies characterize as a narrow victory. Appellants argue EPIC and the
Steelworkers must show that they were willing to settle these actions “on terms
approaching the narrow result achieved by this litigation” in order to demonstrate this
action was necessary.11

1. The Agencies Have Not Forfeited Their Necessity Argument*

Respondents contend the Agencies have forfeited their necessity argument by
raising it for the first time on appeal. The Agencies respond by noting that they could not
reasonably have made the necessity argument in the trial court, because they concede
they would not have agreed to settle the matter on terms similar to those laid out in the
trial court’s original judgment. Now that the appellate proceedings have circumscribed
the scope of respondents’ victory, however, the Agencies say they should be allowed to
raise the matter. We agree.

The Agencies premise their argument on two California Supreme Court cases—
Vasquez, supra, 45 Cal.4th 243 and Graham, supra, 34 Cal.4th 553—that had not been
decided when the trial court issued its fee order on September 24, 2004. Vasquez held for
the first time that “settlement efforts (or their absence) are relevant in every case to show
that ‘the necessity and financial burden of private enforcement . . . are such as to make the

award appropriate . . .. 712 (45 Cal.4th at p. 258, quoting § 1021.5.) There is an

11 The necessity requirement “ . . . really examines two issues: whether private
enforcement was necessary and whether the financial burden of private enforcement
warrants subsidizing the successful party’s attorneys.” [Citation.]” (Lyons v. Chinese
Hospital Assn., supra, 136 Cal.App.4th at p. 1348.) The Agencies’ arguments are
directed exclusively to the first of these two issues.

*  See footnote, ante, page 1.

12 Citing Grimsley v. Board of Supervisors (1985) 169 Cal.App.3d 960 (Grimsley),
EPIC asserts the “ “failure to attempt settlement’ defense” was available to the Agencies
when EPIC first moved for fees in 2004. While the court in Grimsley did conclude that a
plaintiff seeking fees under section 1021.5 could not be awarded fees unless the plaintiff
had reasonably endeavored to enforce an important right affecting the public interest
without litigation and its attendant expense (Grimsley, at p. 966), that case cannot be said
to have established a statewide rule that the presence or absence of settlement efforts are
relevant in every case to show that the litigation was necessary (see Vasquez, supra, 45
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exception to the rule against raising new contentions on appeal “where a new point of law
is decided after the trial.” (In re Marriage of Moschetta (1994) 25 Cal.App.4th 1218,
1227.) For example, in Palmer v. Shawback (1993) 17 Cal.App.4th 296 (Palmer),
defendants were excused from failing to raise the argument that they were entitled to
attorney fees under section 1021.5 where the cases on which they relied were decided
after the trial court ruled on their fee motion. (Palmer, at p. 300.) The same is true here.
Indeed, in Vasquez itself, the Supreme Court chose to consider the merits of the state’s
argument that VVasquez was not entitled to recover fees because she had not engaged in
reasonable prelitigation settlement efforts, even though the state had not raised the issue
in the trial court and the Court of Appeal had found the issue waived. (Vasquez, at

p. 250.) The Agencies have not forfeited this argument by failing to raise it below.

2. The Relevance of Prelitigation Settlement Efforts

In Graham, supra, 34 Cal.4th 553, the California Supreme Court added a
limitation to the catalyst theory of attorney fee recovery. The Supreme Court held that a
plaintiff seeking attorney fees under a catalyst theory “must first reasonably attempt to
settle the matter short of litigation.” (Id. at p. 577.) It made clear, however, that
“[1]engthy prelitigation negotiations are not required, . . . but a plaintiff must at least
notify the defendant of its grievances and proposed remedies and give the defendant the
opportunity to meet its demands within a reasonable time.” (Ibid.)

Vasquez, supra, 45 Cal.4th 243, refused to make prelitigation settlement
negotiations a prerequisite to an award of attorney fees under section 1021.5 in
noncatalyst cases. (Vasquez, at p. 259.) The Supreme Court declined to “impose such a
categorical requirement,” but it explained that “[i]n determining . . . whether ‘the
necessity and financial burden of private enforcement . . . are such as to make the award

appropriate’ (§ 1021.5), a court properly takes into consideration whether the party

Cal.4th at pp. 256-257). As our Supreme Court pointed out in Vasquez, “[n]o opinion
published in the 19 years between Grimsley and Graham, supra, 34 Cal.4th 553, . . . cites
Grimsley as authority for denying a motion for attorney fees under section 1021.5 on the
ground that the plaintiff failed to make a prelitigation settlement demand.” (Vasquez,
supra, 45 Cal.4th at p. 257.)
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seeking fees attempted to resolve the matter without litigation.” (Vasquez, at p. 251.)
Thus, when a court seeks to determine whether an action was “necessary” within the
meaning of the statute, “settlement efforts (or their absence) are relevant in every case.”
(Id. at p. 258.) In assessing such information, “the trial court exercises its equitable
discretion in light of all the relevant circumstances.” (ld. at pp. 258-259, fn. omitted.)
The Vasquez court laid out a number of factors a court might consider in this regard. For
example, “failed attempts to settle can help to demonstrate that litigation was necessary,
but the absence of settlement attempts does not logically or necessarily demonstrate the
contrary. Depending on the circumstances of the case, attempts to settle may have been
futile, exigent circumstances may have required immediate resort to judicial process, or
prior efforts to call the problem to defendant’s attention . . . may have been rebuffed.”
(Id. at p. 252.) On the other hand, “[t]hat a plaintiff for tactical reasons might choose not
to propose, or not to accept, a reasonable settlement offer is thus, in every case, a
circumstance that potentially weighs against an award of fees.” (ld. at p. 259.)

EPIC claims it satisfied any prelitigation settlement requirements because it
exhausted its administrative remedies. We disagree. The purpose of the doctrine of
exhaustion of administrative remedies is to give the administrative agency the
opportunity to decide matters within its area of expertise prior to judicial review. (E.g.,
California Native Plant Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603,
616.) The doctrine is premised on the notion that the agency “is entitled to learn the
contentions of interested parties before litigation is instituted.” (Friends of Mammoth v.
Board of Supervisors (1972) 8 Cal.3d 247, 267.) Informing the agency of these
contentions gives the agency “its opportunity to act and to render litigation unnecessary,”
if it chooses to do so. (Ibid.)

Exhaustion thus ensures the agency will be informed of the full range of an
interested party’s objections. Litigation may still ensue, however, if the agency agrees
with some of a party’s objections but disagrees with others. (Cf. Williams v. Housing
Authority of Los Angeles (2004) 121 Cal.App.4th 708, 722 [noting that exhaustion “can

serve to reduce the scope of the litigation”].) While an interested party might raise a
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large number of objections to a particular administrative decision, some of its objections
will likely be weightier than others. A party might well choose not to litigate if it can
persuade the agency to address its most important concerns, even if its less significant
objections will go unmet. The question a trial court must address in making its necessity
determination is whether a reasonable settlement offer might have prevented a lawsuit.
(See Graham, supra, 34 Cal.4th at p. 577.) This question cannot be answered simply by
identifying the entire universe of a party’s objections to an agency’s decision.

We emphasize the limited nature of our holding on this point. Because we must
remand the attorney fees issue to the trial court in any event, we simply direct the trial
court to consider the question of settlement efforts in determining whether private
enforcement was sufficiently necessary to justify an award of fees, since those efforts are
relevant to, though not determinative of, the necessity decision in every case. (Vasquez,
supra, 45 Cal.4th at p. 258.) The necessity determination is a matter on which “the trial
court exercises its equitable discretion in light of all the relevant circumstances.” (ld. at
pp. 258-259, fn. omitted.) We intimate no view on how the trial court should resolve the
question. Our holding does no more than permit the parties the opportunity to present
any evidence on this issue that they may have. (See In re Marriage of Moschetta, supra,
25 Cal.App.4th at p. 1228.)

1. The Amount of the Fee Award

A. Reductions for Limited Success

1. Setting the Lodestar and Accounting for Limited Success

Where attorney fees are available under section 1021.5, the California Supreme
Court has embraced the lodestar method for determining the appropriate amount of fees
to be awarded to a prevailing plaintiff. (See Graham, supra, 34 Cal.4th at p. 579.)
“Under this method, a court assesses attorney fees by first determining the time spent and
the reasonable hourly compensation of each attorney. [Citation.] The court next
determines whether that lodestar figure should be adjusted based on various relevant
factors [citation], including a plaintiff’s limited success in the litigation. [Citations.]”

(Mann v. Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 342.) California
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law, like federal law, considers the extent of a plaintiff’s success a crucial factor in
determining the amount of a prevailing party’s attorney fees. (Chavez v. City of Los
Angeles (2010) 47 Cal.4th 970, 989.) “Although fees are not reduced when a plaintiff
prevails on only one of several factually related and closely intertwined claims [citation],
‘under state law as well as federal law, a reduced fee award is appropriate when a
claimant achieves only limited success.” ” (lbid., quoting Sokolow v. County of San
Mateo (1989) 213 Cal.App.3d 231, 249 (Sokolow).) The trial court may reduce the
amount of the fee award “where a prevailing party plaintiff is actually unsuccessful with
regard to certain objectives of its lawsuit.” (Sokolow, at p. 249.)

California courts applying section 1021.5 in cases of limited success have adopted
the approach set forth in Hensley v. Eckerhart (1983) 461 U.S. 424, 434 (Hensley).
(ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App.4th 993, 1019.) Hensley recognized
that a plaintiff might join in one action “distinctly different claims for relief that are based
on different facts and legal theories.” (Hensley, at p. 434.) As a consequence, an
attorney’s work on one claim may be unrelated to work on another claim. (Id. at pp. 434-
435.) Work on an unsuccessful and unrelated claim generally will not be compensable,
as it “cannot be deemed to have been ‘expended in pursuit of the ultimate result
achieved.” [Citation.]” (ld. at p. 435; see Harman v. City and County of San Francisco
(2006) 136 Cal.App.4th 1279, 1310 (Harman 1).)

In cases of limited success, Hensley establishes a two-part inquiry. (Harman v.
City and County of San Francisco (2007) 158 Cal.App.4th 407, 414 (Harman Il).) The
first step asks whether “the plaintiff fail[ed] to prevail on claims that were unrelated to
the claims on which he succeeded[.]” (Hensley, supra, 461 U.S. at p. 434; see
Harman Il, at pp. 417-418.) In the first step of the Hensley inquiry, charges included in
the initial lodestar calculation are “subject to challenge . . . as being unrelated to the
plaintiff’s successful claims.” (Harman I, supra, 136 Cal.App.4th at p. 1310.) Thus, this
step requires a court to examine whether the prevailing party’s unsuccessful claims are
related to its successful ones. (Hensley, at pp. 434-435.) There is no certain method for

determining when claims are related or unrelated, but Hensley “instructs the court to

24



inquire whether the ‘different claims for relief . . . are based on different facts and legal
theories.” [Citation.] If so, they qualify as unrelated claims. Conversely, related claims
‘will involve a common core of facts or will be based on related legal theories.’
[Citation.]” (Harman I, at pp. 1310-1311.) “ ... Under this analysis, an unsuccessful
claim will be unrelated to a successful claim when the relief sought on the unsuccessful
claim is intended to remedy a course of conduct entirely distinct and separate from the
course of conduct that gave rise to the injury on which the relief granted is premised.” ”
(Id. at p. 1311, quoting Mary Beth G. v. City of Chicago (7th Cir. 1983) 723 F.2d 1263,
1279.)

If successful and unsuccessful claims are related, the court proceeds to the second
step of Hensley inquiry, which asks whether “the plaintiff achieve[d] a level of success
that makes the hours reasonably expended a satisfactory basis for making a fee award.”
(Hensley, supra, 461 U.S. at p. 434.) In this step, the court will “evaluate the
‘significance of the overall relief obtained by the plaintiff in relation to the hours
reasonably expended on the litigation.” ”” (Harman Il, supra, 158 Cal.App.4th at p. 417,
quoting Hensley, supra, 461 U.S. at p. 435.) Full compensation may be appropriate
where the plaintiff has obtained “excellent results,” but may be excessive if “a plaintiff
has achieved only partial or limited success.” (Hensley, at pp. 435, 436.) “The court may
appropriately reduce the lodestar calculation ‘if the relief, however significant, is limited
In comparison to the scope of the litigation as a whole.” ” (Harman I, supra, 136
Cal.App.4th at p. 1312, quoting Hensley, at p. 440.)

The Agencies’ arguments invoke both steps of the Hensley inquiry. They contend
respondents failed to succeed on claims that were “unrelated” to those on which
respondents prevailed. They also assert that even if the claims are related, the hours
expended by counsel are unreasonable in light of the overall results achieved in the

litigation.
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2. Hensley Step One: Related and Unrelated Claims

Our first task is to determine whether respondents’ lawsuits encompass “distinctly
different claims for relief that are based on different facts and legal theories.”13 (Hensley,
supra, 461 U.S. at p. 434.) In making this determination, California courts have
distinguished between unsuccessful “theories” and unsuccessful “claims.” (See Sokolow,
supra, 213 Cal.App.3d at pp. 249-250.) Courts have discretion to compensate a partially
successful plaintiff for time spent on unsuccessful legal theories, provided such time was
reasonably incurred. (Id. at p. 249.) But a reduction in the fee award may be appropriate
where a plaintiff has failed to succeed on some of its claims. (Id. at p. 250.) The
distinction between theories and claims is not always clear. As a general rule, however,
California courts have tended to distinguish theories and claims by comparing the goals
or objectives of the plaintiff’s litigation with the relief ultimately obtained. (See ibid.
[considering whether plaintiffs obtained all the relief sought in their complaint].) The
rule might aptly be summarized as follows: “success counts and is to be judged . . . by
the relief given or the right established.” (Dobbs, Reducing Attorneys’ Fees for Partial
Success: A Comment on Hensley and Blum, 1986 Wis. L.Rev. 835, 842.)

For example, in Sokolow, supra, 213 Cal.App.3d 231, plaintiff Sokolow, a
woman, had been denied admission to an all-male mounted patrol that maintained a close
relationship with a county sheriff’s department. (1d. at pp. 236-237, 238.) Sokolow and
another woman filed suit, seeking a number of different remedies: (1) a declaration that

the patrol’s bylaws restricting membership to men violated the equal protection clauses of

13 Both steps of the Hensley inquiry involve factual determinations usually committed to
the trial court’s discretion. (See, e.g., Schwarz v. Secretary of Health & Human (9th Cir.
1995) 73 F.3d 895, 903 [concluding district court was within its discretion in finding
several of plaintiff’s unsuccessful claims were unrelated to her lone successful claim].)
We would therefore ordinarily leave it to the trial court to determine on remand whether
respondents’ actions consist of related or unrelated claims. (Thorne v. City of El Segundo
(9th Cir. 1986) 802 F.2d 1131, 1142.) In this case, however, the parties agree that we
may decide this question ourselves. Because we find that the proper application of
Hensley and its California progeny would permit only one conclusion as a matter of law,
we believe a remand on this issue would be futile. (See George Hyman Const. Co. v.
Brooks (D.C. Cir. 1992) 963 F.2d 1532, 1539.)
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the United States and the California Constitutions, (2) an injunction restraining the patrol
from excluding qualified women from membership, or (3) in the alternative, an injunction
restraining the county from maintaining any affiliation with the patrol. (Sokolow, at

p. 239.) The trial court found the patrol was closely enough involved with the sheriff’s
department to subject it to the equal protection clauses, and required it to choose between
its relationship with the department and its membership policy excluding women. (lId. at
p. 240.) The patrol chose to sever its relationship with the sheriff’s department rather
than admit women. (Id. at p. 241.) The trial court denied the plaintiffs their attorney
fees. (Id. atp. 242.)

After holding the plaintiffs were prevailing parties, the Court of Appeal reversed
the trial court’s decision, but concluded the plaintiffs were not entitled to the full amount
of their attorney fee request. (Sokolow, supra, 213 Cal.App.3d at pp. 244-246, 248.) It
held that “the degree or extent of appellants’ success in obtaining the results which they
sought must be taken into consideration in determining the extent of attorney fees which
it would be reasonable for them to recover.” (ld. at p. 248.) Noting that under both
federal and state law, “a reduced fee award is appropriate when a claimant achieves only
limited success” (id. at p. 249), the court concluded the plaintiffs “may not be said to
have obtained all the results they sought.” (Id. at p. 250.) Plaintiffs had not succeeded in
obtaining the admission of women to the patrol, and they had not succeeded in entirely
eliminating the county’s training and use of the patrol. (Ibid.) As the court explained,
“[t]hese were not merely unsuccessful legal theories which were ultimately unnecessary
to the success of appellants’ claims, upon which they entirely prevailed; to the contrary,
they were important goals of appellants’ lawsuit which they failed to obtain.” (lbid.,
italics added.) On remand, the trial court was directed to take into consideration the
plaintiffs’ limited success when arriving at an award of reasonable attorney fees.14 (ld. at
pp. 250-251.)

14 The court in Sokolow distinguished an earlier case, Sundance v. Municipal Court
(1987) 192 Cal.App.3d 268 (Sundance), on the ground that in Sundance, “the plaintiffs
had been entirely successful in obtaining their actual objectives” (changes to the
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(@) Relatedness of Claims in Actions Based on an Administrative Record

Before analyzing whether respondents’ claims are related for purposes of Hensley,
we must resolve a dispute between the Agencies and EPIC over the relatedness of claims
in actions based on an administrative record. The Agencies contend our analysis of the
issue of limited success must take account of the fact that the actions below were for
administrative mandamus under Code of Civil Procedure section 1094.5, “where the
administrative record is static, and there is no dispute of fact similar to that presented by a
trial.” In such a case, the Agencies claim the amount of work required “is directly related
to the breadth and aggressiveness of the legal challenge.”

EPIC’s view, in contrast, is “[t]hat the same record was involved for all claims . . .
shows that all the facts and legal theories were based on one course of conduct:
Appellants’ approvals of [Pacific Lumber’s] plans.” EPIC contends it would necessarily
review the entire administrative record even if it had asserted only those claims on which
it ultimately succeeded. According to EPIC, it therefore follows that all of its challenges
to the various approvals at issue in this litigation constitute related claims under Hensley.

We find the Agencies’ argument unpersuasive. In an action based on an
administrative record, the amount of legal work is certainly related to the breadth of the
legal challenge. That is, the more theories advanced to challenge an agency’s action, the
more attorney work required. But this is true in all legal actions, whether based on an
administrative record or not. (Cf. Graciano v. Robinson Ford Sales, Inc. (2006) 144
Cal.App.4th 140, 145 [plaintiff alleged 10 separate causes of action arising out of
purchase of automobile]; Harman I, supra, 136 Cal.App.4th at pp. 1286-1287, 1309
[plaintiff filed actions in both state and federal court alleging multiple causes of action

arising from adverse employment actions].) That the lawsuits below were actions for

procedures for the incarceration and treatment of public inebriates), although they had not
prevailed on all legal theories at trial. (Sokolow, supra, 213 Cal.App.3d at pp. 249-250;
Sundance, at pp. 271, 273-274.) The Court of Appeal in Sundance stated that the trial
court has discretion “to determine whether time spent on an unsuccessful legal theory
was reasonably incurred[,]” and that “all time reasonably spent should be compensated.”
(Sundance, at p. 274.)
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administrative mandamus does not make them unique in this respect. Furthermore, even
in cases based on an administrative record, it is not true, as the Agencies assert, that
success on any one legal theory “requires the same effort to present the entire case.”
While counsel will have to review the administrative record whether they raise one
theory or a dozen, additional legal theories will normally require additional legal
research, briefing, and argument. We therefore disagree that courts must necessarily treat
actions for administrative mandamus differently when deciding whether to award
attorney fees under section 1021.5.

In examining EPIC’s contention that all of its claims are necessarily related
because they arise out of a single administrative record, we find that California case law
has not directly addressed the relatedness of claims in actions for administrative
mandamus. (Cf. National Parks, supra, 81 Cal.App.4th at pp. 239-240 & fn. 4 [holding
unrelated two challenges brought by same petitioner to two separate EIR’s prepared for
same landfill project].) We therefore look to federal decisional law for guidance,
recognizing that it is only of “analogous precedential value.” (Serrano v. Unruh (1982)
32 Cal.3d 621, 639, fn. 29.)

The United States Court of Appeals for the District of Columbia (hereafter D.C.
Circuit) addressed a similar question in Sierra Club v. E.P.A. (D.C. Cir. 1985) 769 F.2d
796. In that case, the D.C. Circuit was presented with a request for attorney fees under
the federal Clean Air Act. (Sierra Clubv. E.P.A., at p. 799.) In the underlying litigation,
the petitioners had challenged the Environmental Protection Agency (EPA) regulations
governing the method of determining the permissible height of smokestacks for electric
plants and other major sources of air pollution. (Id. at p. 802.) The petitioners “mounted
a wide-ranging challenge to the legality of the regulations[,]” and in its merits opinion,
the D.C. Circuit “affirmed some of the EPA’s regulations, reversed some as beyond the
EPA’s statutory authority, and remanded some for further consideration by the EPA in
light of the court’s opinion. [Citation.]” (Ibid.) In assessing the proper amount of
attorney fees, the court chose to “divide the case into its component issues along the same

lines as did the merits panel.” (ld. at p. 803.) The court’s explanation for doing so is
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worth quoting at length: “While all the issues in the case are related in the sense that they
arise from the same set of regulations and the same administrative record, we do not
believe that they are therefore inseparable for the purposes of attorneys’ fees. Each issue
involves a particular substantive concern of the petitioners with a particular aspect of
EPA’s regulations. While the petitioners’ legal theories are similar on many issues in the
sense that they are grounded in the standard of our review prescribed in the
Administrative Procedure Act, the different policy rationales and statutory provisions set
forth by the agency as support for its decisions on different issues make the different
claims legally distinct. The petitioners could be granted relief on any one issue without
necessarily obtaining their desired relief on any other issue.” (Ibid.)

The D.C. Circuit then went on to examine each of the issues raised by the
petitioners and awarded fees for those on which the petitioners had obtained significant
relief.15 (Sierra Club v. E.P.A., supra, 769 F.2d at pp. 803-807.) In each instance, the
court focused on whether the petitioners had obtained their requested relief, rather than
on whether they had succeeded in persuading the court to adopt all of their arguments on
a given issue. (See id. at p. 805 [petitioners entitled to fees although court “did not adopt
wholesale the petitioners’ arguments on this issue,” but “granted them a good portion of
the relief that they requested”]; see also American Petroleum Institute v. U.S. E.P.A.
(D.C. Cir. 1996) 72 F.3d 907, 911-912 [petitioners that successfully sought invalidation
of regulation pursued single claim for relief; five bases for invalidity were only separate

arguments in support of same claim]; Kennecott Corp. v. E.P.A. (D.C. Cir. 1986) 804

15 We recognize that under the fee-shifting statute at issue in Sierra Club v. E.P.A., the
definition of what constitutes success on an issue is somewhat different from the standard
under section 1021.5. The D.C. Circuit explained that the federal Clean Air Act does not
restrict awards of attorney fees to “ ‘prevailing’ parties.” (Sierra Club v. E.P.A., supra,
769 F.2d at p. 800.) Instead, a party need only “meet with a modicum of success on the
merits.” (Ibid.) On the other hand, the requisite success must be more than “ “trivial’ or
‘purely procedural.” ” (Ibid., quoting Ruckelshaus v. Sierra Club (1983) 463 U.S. 680,
688, fn. 9.) This difference does not affect the validity of the court’s analysis of the
relation of claims in proceedings that involve judicial review of agency action based upon
an administrative record.
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F.2d 763, 766 [no fee reduction appropriate where court vacated and remanded EPA
regulation on one ground urged by petitioners but rejected alternative ground].)

We agree with the D.C. Circuit that a common administrative record and a
common procedural history are not sufficient on their own to establish that claims are
related. (Goos v. National Ass’n. of Realtors (D.C. Cir. 1993) 997 F.2d 1565, 1571.)
Nor are multiple legal challenges to different agency decisions necessarily related
because they are grounded in the standards of review prescribed by Code of Civil
Procedure section 1094.5. (See Sierra Club v. E.P.A., supra, 769 F.2d at p. 803.) We
therefore reject the contention that EPIC’s challenges to the SYP, the Incidental Take
Permit, the Streambed Alteration Agreement, and the EIS/EIR are related claims simply
because they arise from the same administrative record. (Compare International Ctr. for
Tech. Assessment v. Vilsack (D.D.C. 2009) 602 F.Supp.2d 228, 230, 232-233
[unsuccessful challenge to agency’s decision under Plant Protection Act to permit field
tests of genetically engineered grass unrelated to successful challenge to permitting tests
without preparation of an EIS] with American Lands Alliance v. Norton (D.D.C. 2007)
525 F.Supp.2d 135, 147 [all claims related where plaintiffs’ sole objective was to compel
U.S. Fish and Wildlife Service to list bird species as endangered].)

(b)  The Steelworkers’ Case

Applying the Sokolow analysis to the case before us, it is clear that the
Steelworkers’ action did not involve unrelated claims. The Steelworkers “petitioned for
administrative mandamus to challenge only the SYP . ...” (EPIC Il, supra, 44 Cal.4th at
p. 477, italics added.) Their second amended petition presented a single cause of action
alleging that CDF had prejudicially abused its discretion in approving the plan. As a
remedy, the Steelworkers sought a peremptory writ of mandate commanding CDF to
rescind its approval of the SYP and prohibiting CDF from approving any THP that relied
on the improperly approved document. The California Supreme Court agreed that CDF
had prejudicially erred in failing to approve an identifiable SYP and affirmed the trial
court’s judgment setting aside approval of the plan and enjoining reliance on the plan

after the date of the statement of decision. (ld. at pp. 496-497, 526-527.)
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Thus, the Steelworkers “pursued only one claim for relief—the invalidity of the
[SYP].” (American Petroleum Institute v. U.S. E.P.A., supra, 72 F.3d at p. 911.) They
argued a number of bases for that invalidity (ibid.), but in the end “obtained all the results
they sought” (Sokolow, supra, 213 Cal.App.3d at p. 250). There were no “important
goals” of the litigation the Steelworkers failed to achieve. (Ibid.) In light of the result,
the Supreme Court’s failure to adopt some of the contentions the Steelworkers advanced
in support of their claim does not require reduction of the fee award. (lbid.; see Hensley,
supra, 461 U.S. at p. 435 [“the court’s rejection of or failure to reach certain grounds is
not a sufficient reason for reducing a fee”].) The Steelworkers sought an order rescinding
approval of the SYP and obtained precisely that. Consequently, their action cannot be
said to involve unrelated claims.

(c) EPIC’s Case

EPIC’s case presents a more complex problem. EPIC’s third amended petition
sought a peremptory writ of mandate and injunctive relief to set aside four agency
decisions: (1) CDF’s approval of the SYP, (2) DFG’s issuance of the Incidental Take
Permit, (3) DFG’s approval of the Streambed Alteration Agreement, and (4) CDF’s and
DFG’s findings and certification of the EIS/EIR prepared for the three foregoing
documents. (EPIC II, supra, 44 Cal.4th at p. 477.) EPIC contends that all of its causes of
action were related, and thus all work on the lawsuit is compensable. In EPIC’s view, its
various challenges were “simply different legal arguments for getting to the same point:
halting [the Agencies’] failure to properly regulate the Headwaters Project.”

Looking at the relief EPIC ultimately obtained, it is clear that EPIC succeeded in
two of its litigation objectives. Like the Steelworkers, it sought and received a judgment
invalidating the approval of the SYP. Similarly, it obtained a ruling that the Incidental
Take Permit was invalid “inasmuch as it included ‘no surprises’ clauses inconsistent with
Pacific Lumber’s statutory duty to fully mitigate the impacts of its incidental take.”
(EPIC 11, supra, 44 Cal.4th at p. 526.) Although the California Supreme Court rejected
EPIC’s arguments that the Incidental Take Permit was invalid because it violated the

public trust doctrine and was unsupported by adequate CESA findings (EPIC II, at
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pp. 515-517), EPIC obtained the result it sought in challenging the permit (see Sokolow,
supra, 213 Cal.App.3d at p. 250). EPIC was therefore completely successful in achieving
two of its litigation objectives, and its failure to persuade the California Supreme Court to
accept all of the arguments presented in pursuit of those objectives will not necessarily
bar a fully compensatory fee award. (Sundance, supra, 192 Cal.App.3d at p. 274 [a
court’s rejection of certain alternative legal grounds is not sufficient reason for reducing
fee award].)

EPIC was unsuccessful, however, in its challenges to the EIS/EIR and the
Streambed Alteration Agreement. (EPIC II, supra, 44 Cal.4th at pp. 518-526.) It sought
a writ of mandate commanding DFG to set aside its approval of the agreement and
directing the Agencies to prepare an adequate EIS/EIR. It did not obtain the relief it
sought with respect to these two agency actions. Thus, unlike the Steelworkers, EPIC
cannot be said to have obtained all the results it sought, and it did not attain some
Important objectives of its litigation. (Sokolow, supra, 213 Cal.App.3d at p. 250.)

Nevertheless, in the unique circumstances of this case, we conclude EPIC’s
unsuccessful claims are related to its successful ones. The relationship among these
claims becomes apparent if we review the background of the Headwaters Agreement and
the administrative proceedings that gave rise to respondents’ actions. The Headwaters
Agreement was the subject of both federal and state legislation. (See Appropriations Act,
8501, 111 Stat. 1543, 1610; Stats. 1998, ch. 615, p. 4106.) Congress and the Legislature
each made their respective monetary contributions to the agreement dependent upon the
other’s appropriation of the funds necessary to carry out the agreement’s terms.
(Appropriations Act, § 501(b)(1), 111 Stat. 1543, 1611; Stats. 1998, ch. 615, 8§ 1(d),

p. 4107.) In addition, just as Congress conditioned its funding upon the California’s
approval of the SYP, the Legislature conditioned California’s financial contribution on
the relevant federal agencies’ incorporation of certain specific terms in the final HCP.
(Appropriations Act, 8§ 501(b)(2), 111 Stat. 1543, 1611 [authorization of funding
effective only upon state approval of SYP]; Stats. 1998, ch. 615, 8§ 3(a)-(k), pp. 4108-
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4111 [specifying terms to be included in final HCP], § 3(1)(2), p. 4111 [authorizing state
funding with intent that HCP include specified conditions].)

Moreover, to satisfy both federal and state environmental policy act requirements,
the federal and state agencies involved in the permitting process agreed to conduct a
“joint scoping process for the preparation of environmental documents.” (61 Fed.Reg.
68285, col. 3 (Dec. 27, 1996).) They also announced their intention to prepare a joint
EIS/EIR for all administrative actions associated with the Headwaters Agreement. (ld. at
p. 68285, col. 2.) Thus, the combined EIS/EIR considered the federal incidental take
permits and HCP as well as CDF’s approval of the SYP, DFG’s issuance of state
Incidental Take Permits, and DFG’s execution of the Streambed Alteration Agreement.
(63 Fed.Reg. 53089, col. 3 (Oct. 2, 1998).) As the United States Fish and Wildlife
Service explained in its Federal Register notice, “[t]he proposed HCP, among other
things, is also intended to satisfy the requirements for a SYP under California state law
and the requirements for an incidental take permit under section 2081(b) of the [CESA].”
(Id. at pp. 53089-53090.)

The February 1999 HCP implementation agreement notes that the HCP is a
component of the SYP. DFG’s Incidental Take Permit incorporated the HCP, and it
explained that Pacific Lumber was also obtaining a master Streambed Alteration
Agreement, which itself was incorporated into the final HCP. Thus, in the words of the
California Supreme Court, this case “concern[ed] a myriad of regulatory approvals, each
approval supported by a document or documents that are to some degree interrelated with
the others.” (EPIC II, supra, 44 Cal.4th at p. 471; see id. at p. 472 [SYP and HCP
“contained overlapping and interrelated analyses and provisions™].)

All of these facts combine to support our conclusion that EPIC’s unsuccessful
claims were related to its successful ones for purposes of the Hensley analysis. We thus
hold that the relief EPIC sought on the unsuccessful claims did not seek to remedy a
course of conduct entirely distinct and separate from the course of conduct underlying its

successful claims. (Harman I, supra, 136 Cal.App.4th at p. 1311; see Chavez v. City of
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Los Angeles, supra, 47 Cal.4th at p. 989 [framing issue as whether claims are “factually
related and closely intertwined”].)

3. Hensley Step Two: Significance of the Overall Relief

The Agencies also seek a reduction of the fee award based on respondents’ overall
lack of success on the merits. Simply stated, they contend respondents should not be
compensated for the hours spent on litigating unsuccessful theories. For example, the
Agencies claim the Steelworkers’ contentions regarding omitted public comments were
“never promising,” and appellants note the California Supreme Court’s statement that the
“duplicative nature [of the omitted comments] essentially is not contested.” (EPIC I,
supra, 44 Cal.4th at p. 488.) They also argue that EPIC II’s rejection of almost all of
respondents’ attacks on the validity of the SYP requires a reduction in the fee awards.

We leave resolution of these arguments to the trial court on remand, as they
“essentially are factual matters.” (Hensley, supra, 461 U.S. at p. 437.) On remand, the
trial court may reduce the total fee awarded to the Steelworkers if it determines, in the
exercise of its discretion, that the relief the Steelworkers obtained was limited in
comparison to the scope of the litigation as a whole. (Harman Il, supra, 158 Cal.App.4th
at p. 418; Sundance, supra, 192 Cal.App.3d at p. 274; see also American Petroleum
Institute v. U.S. E.P.A., supra, 72 F.3d at p. 912 [even if case involves a single claim,
argument might be so frivolous as to make all time spent on it unreasonable].) As to
EPIC, we note that “a partially prevailing party is not necessarily entitled to all incurred
fees even where the work on the successful and unsuccessful claims was overlapping.”
(Mann v. Quality Old Time Service, Inc., supra, 139 Cal.App.4th at p. 344.) The
Agencies are free to ask the trial court to reduce EPIC’s fee in light of EPIC’s limited
success by evaluating the overall relief EPIC obtained in relation to the hours reasonably

expended on the litigation. (See Harman Il, at pp. 418, 425-428.)
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B. The Trial Court Is Not Barred From Awarding EPIC’s Fees for Work
Performed in the Administrative Proceedings*

The Agencies contend the trial court abused its discretion in awarding attorney
fees to EPIC for work performed during the administrative proceedings preceding EPIC’s
action for mandamus. In the court below, the Agencies argued EPIC had failed to
establish that any of the work conducted in the administrative proceeding was useful and
necessary and directly contributed to the resolution of this action. (See Best v. California
Apprenticeship Council (1987) 193 Cal.App.3d 1448, 1459 (Best) [attorney fees may be
awarded for work during administrative proceedings if proceedings “were useful and of a
type ordinarily necessary to the vindication of the public interest litigated by the private
party”’].) The basis for this argument was that “[w]ith over 16,000 public comments
representing widespread public participation there is no evidence to suggest that any
actions by [EPIC’s] [c]ounsel were necessary to exhaust administrative remedies or raise
any unique issues . . . that would not otherwise have been raised.” In this court, the
Agencies appear to contend EPIC is not entitled to fees for this work because it need not
have filed its own comments to exhaust its remedies but rather could have relied on the
comments of others to satisfy the exhaustion requirement. This argument is
unpersuasive.

EPIC was required to exhaust its administrative remedies as a prerequisite to filing
its action. (Resource Defense Fund v. Local Agency Formation Com. (1987) 191
Cal.App.3d 886, 894 (Resource Defense Fund).) The Agencies are indeed correct that a
petitioner may raise issues in a mandamus action even where the petitioner has not itself
presented those issues to the agency in the administrative proceedings, so long as other
participants have raised those same objections. (Evans v. City of San Jose (2005) 128
Cal.App.4th 1123, 1137.)

Nevertheless, it does not follow that EPIC must be denied attorney fees for its
participation in the administrative proceedings merely because other participants might

have raised some or all of the same issues. First, EPIC could not be certain in advance

*  See footnote, ante, page 1.
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that other parties would make precisely the same objections it intended to raise. (See
Resource Defense Fund, supra, 191 Cal.App.3d at p. 894 [judicial review precluded
unless “the exact issue raised in the lawsuit” has been first presented to the administrative
agency].) Section 1021.5 does not condition an award of attorney fees on a litigant’s
ability to foresee whether its objections will be necessary to satisfy the exhaustion
requirement. (Cf. City of Sacramento v. Drew (1989) 207 Cal.App.3d 1287, 1301-1302
[disapproving such a “probabilistic view of causality”].) Second, adopting the rule the
Agencies propose might have the unintended consequence of increasing the amount of
work done by counsel during the administrative proceedings by effectively requiring
counsel for each participant to sift through the submissions of all other participants to
ensure there were no duplicative comments.16

We therefore reject the Agencies’ claim that on remand, the trial court will have
no discretion to award any fee for work done by EPIC’s counsel in the administrative
proceedings. The trial court may exercise its discretion to award fees for time spent on
those activities if it finds those services “useful and of a type ordinarily necessary to the
vindication of the public interest litigated by” EPIC. (Best, supra, 193 Cal.App.3d at
p. 1459.)

16 The only legal authority the Agencies cite is not on point. In CRTM, supra, 211
Cal.App.3d 961, the court refused to hold that the trial court had abused its discretion in
declining to award fees for work done in a separate administrative proceeding. (ld. at
pp. 970-972.) The case did not involve a factual situation like the one before us, which
concerns work done in the administrative proceeding out of which the mandamus action
arose. Moreover, the Agencies do not address what seems to us a key factual point.
They do not identify comments made by other participants in the administrative
proceeding that would have satisfied EPIC’s exhaustion requirement. They claim only
that EPIC cannot demonstrate “that in the absence of [EPIC’s] participation in the
administrative review process even one single issue would not have been raised in one of
the other approximately 16,000 comments.” This does not tell us whether EPIC’s
comments duplicated those previously filed by any other party.
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C. The Trial Court Did Not Abuse Its Discretion in Applying San Francisco
Rates

The Agencies contend the trial court abused its discretion by compensating
respondents’ counsel using rates charged by San Francisco attorneys rather than the lower
rates charged by attorneys in Humboldt County. Appellants’ argument is twofold. They
first assert that to demonstrate the unavailability of local counsel, respondents should be
required to establish they attempted, but failed, to find local counsel. They further assert
that because “this case was shown to be a much simpler case than was imagined and
pursued by EPIC and the Steelworkers,” respondents cannot meet their burden of
showing local counsel were either unavailable or lacked the skills necessary to litigate
this case. We disagree on both counts.

Generally, “[t]he lodestar figure is calculated using the reasonable rate for
comparable legal services in the local community for noncontingent litigation of the same
type, multiplied by the reasonable number of hours spent on the case. [Citations.]”
(Nichols v. City of Taft (2007) 155 Cal.App.4th 1233, 1242-1243 (Nichols).) In the
“unusual circumstance” that local counsel is unavailable, a trial court 1s within its
discretion to consider out-of-town counsel’s higher rates. (Horsford v. Board of Trustees
of California State University (2005) 132 Cal.App.4th 359, 399 (Horsford).) The trial
court may then use those rates either in calculating the initial lodestar figure or in
evaluating whether to award a multiplier to a lodestar initially based on local hourly rates.
(Nichols, at p. 1243.)

The Agencies are correct that use of the higher rates for out-of-town counsel as the
basis for compensation “requires a sufficient showing . . . that hiring local counsel was
impracticable.” (Nichols, supra, 155 Cal.App.4th at p. 1244.) Like the court in
Horsford, however, “we doubt a plaintiff needs to make anything more than ‘a good-faith
effort to find local counsel’ [citation] in order to justify the fees of out-of-town counsel
.....” (Horsford, supra, 132 Cal.App.4th at p. 399.) And as EPIC points out, federal
authority holds that the failure to solicit local counsel is not necessarily fatal to proving
unavailability. (See Barjon v. Dalton (9th Cir. 1997) 132 F.3d 496, 501.) Our review of
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the record convinces us the trial court did not abuse its discretion in concluding
respondents made the requisite showing.

In support of their motions for attorney fees, both EPIC and the Steelworkers
submitted declarations by W. Timothy Needham, a local Eureka lawyer who worked on
the case for EPIC. In one declaration filed in support of EPIC’s motion for attorney fees,
Needham stated he had participated briefly as counsel in this case, but only in “a very
specific area in which specialized expertise regarding the matters at issue [was] not
required.” He further explained that his firm would not have undertaken “primary
representation” in either EPIC’s or the Steelworkers’ lawsuits “because of the specialized
knowledge required for their prosecution.” Needham also declared he was not aware “of
any other local attorney or law firm in Humboldt County who would have represented the
petitioners in this matter.” A number of other local attorneys submitted declarations in
which they stated they would not have been willing to represent EPIC or the Steelworkers
in the actions below. These declarations were “sufficient and competent evidence that
[respondents] acted in good faith and hiring qualified counsel in [Humboldt County] was
impracticable.” (Center for Biological Diversity v. County of San Bernardino (2010) 188
Cal.App.4th 603, 618.)

Thus, in this case, it appears EPIC successfully sought and found local counsel,
and local counsel participated in the case for a brief period. Needham refused to
undertake primary representation in this case, however, because he believed he did not
possess the specialized knowledge necessary to handle it. This is therefore not a case in
which “no effort was made to retain local counsel.” (Nichols, supra, 155 Cal.App.4th at
p. 1244.) Instead, from what appears in the record, local counsel were unwilling to take
the cases below either because: (1) they felt they lacked the necessary resources and/or
expertise, (2) they already represented timber harvesters, or (3) they were reluctant to
litigate against the county’s largest employer, Pacific Lumber. (See Horsford, supra, 132
Cal.App.4th at p. 399 [recognizing that “a potential defendant [may be] too intimidating

to the local bar or so replete with resources as to potentially overwhelm local counsel].)
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We hold this sufficed to show that hiring local counsel was impracticable. (Nichols, at
p. 1244.)

Finally, we expressly decline the Agencies’ invitation to assess in hindsight
respondents’ decision to use out-of-town counsel. The Agencies cite no authority for
doing so, and we are aware of none. Moreover, the Agencies’ essential contention is that
in the end, this case turned out to be less complex than the case “imagined” by
respondents’ counsel. Even if true, this would not justify subjecting respondents’
decision to use San Francisco counsel to post hoc review. Respondents necessarily made
the decision to engage out-of-town counsel at the outset of these proceedings. It would
be unfair to expect them to make completely accurate predictions about the ultimate
outcome of the case at its inception, and we refuse to impose such a duty on them.

D. Questions of Fee Enhancement*

The Agencies next challenge the trial court’s application of a 2.0 multiplier to the
lodestar amount. They contend the analysis the trial court used to support lodestar
enhancement is no longer valid because of the outcome of the appeals on the merits. In
addition, the Agencies take issue with the manner in which the trial court weighed and
accounted for the various factors traditionally considered in determining whether an
adjustment of the lodestar is appropriate. We have already determined that the matter
must be remanded, but we will address certain issues raised by the Agencies for the
guidance of the trial court in resolving the multiplier issue.

If, on remand, the trial court determines respondents are entitled to an award of
attorney fees and then sets an appropriate lodestar amount, it may adjust the lodestar

based on a number of factors.1’ Any such adjustment is discretionary, however, and “the

* See footnote, ante, page 1.

17 In Serrano v. Priest, supra, 20 Cal.3d 25, the California Supreme Court listed factors
that may weigh in favor of increasing or decreasing the lodestar, including: “(1) the
novelty and difficulty of the questions involved, and the skill displayed in presenting
them; (2) the extent to which the nature of the litigation precluded other employment by
the attorneys; (3) the contingent nature of the fee award, both from the point of view of
eventual victory on the merits and the point of view of establishing eligibility for an
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trial court is not required to include a fee enhancement to the basic lodestar figure for
contingent risk, exceptional skill, or other factors . . ..” (Ketchum v. Moses (2001) 24
Cal.4th 1122, 1138 (Ketchum).) Moreover, in determining an enhancement, the trial
court must take care to avoid double counting and should not consider factors already
encompassed within the lodestar figure itself. (Ibid. [noting that factors of “extraordinary
skill, . . . the difficulty of a legal question and the quality of representation are already
encompassed in the lodestar].) The Agencies contend the trial court abused its
discretion by double counting the complexity of the litigation both in setting the lodestar
amount and in calculating the multiplier. The trial court’s fee orders contradict this,
stating that respondents’ counsel handled a multitude of issues “with unique skill, on a
level of expertise substantially exceeding that reflected by the hourly rates assigned to
their services.” Thus, the trial court awarded a multiplier because it found “the quality of
representation far exceed[ed] the quality of representation that would have been provided
by an attorney of comparable skill and experience billing at the hourly rate used in the
lodestar calculation.” (Ketchum, at p. 1139.) This approach does not constitute double
counting.

The Agencies contend the trial court abused its discretion in its consideration of
the factor that any attorney fee award in this case would be borne by the taxpayers. They
claim the trial court erred by concluding the benefit to the public outweighed the cost to
the taxpayers without making any realistic assessment of either the cost or the benefit
conferred. The language used by the trial court indicates it erred on this point. The trial

court’s orders state: “The burden on the public fisc of such an award is outweighed by

award; (4) the fact that an award against the state would ultimately fall upon the
taxpayers; (5) the fact that the attorneys in question received public and charitable
funding for the purpose of bringing law suits of the character here involved; (6) the fact
that the monies awarded would inure not to the individual benefit of the attorneys
involved but the organizations by which they are employed; and (7) the fact that in the
court’s view the two law firms involved had approximately an equal share in the success
of the litigation.” (Id. at p. 49, fn. omitted.) This list is not exclusive, and the trial court
may determine that other factors are relevant in a particular case. (Nichols, supra, 155
Cal.App.4th at p. 1240, fn. 4.)
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the significant public benefit achieved by the litigation.” But as we recently explained in
Northwest Energetic Services, LLC v. California Franchise Tax Bd. (2008) 159
Cal.App.4th 841 (Northwest), “the substantial benefits conferred on the public through
this action . . . are considered in determining whether . . . section 1021.5 applies in the
first instance.” (Id. at p. 880, italics added.) The significant benefit factor therefore goes
to the issue of a party’s entitlement to a fee award and does “not provide any basis for
calculating the amount of an award, let alone for enhancing or applying a multiplier to the
lodestar.” (Flannery v. California Highway Patrol (1998) 61 Cal.App.4th 629, 647.) To
the extent the trial court used the significant benefit resulting from the litigation to
discount the burden of the fee award to the taxpayer, it abused its discretion.18 (See ibid.
[whether award is justified and amount of award are distinct questions “and the factors
relating to each must not be intertwined or merged”].)

Finally, the Agencies assert the lower court’s conclusion regarding the burden of a
fee award upon the taxpayers is no longer valid in light of the state’s current budget
climate. Although they repeat this contention frequently, the Agencies do not flesh it out
in any detail, and they fail to support it with any authority. We therefore decline to
address it.19 (Cal. Rules of Court, rule 8.204(a)(1)(B); see EnPalm, LLC v. Teitler (2008)
162 Cal.App.4th 770, 775.)

18  As discussed, the fact that the fee award “would ultimately fall upon the shoulders of
California taxpayers” “militate[s] against an upward adjustment of the lodestar.”
(Northwest, supra, 159 Cal.App.4th at p. 881.) Some courts have accorded less weight to
this factor where a public entity has engaged in wrongful conduct and then chosen to
defend that conduct “through lengthy and complex litigation.” (Horsford, supra, 132
Cal.App.4th at pp. 400-401 [public entity guilty of racial discrimination].) Although the
trial court’s fee orders referred to the Agencies’ “vigorous, relentless and daunting
opposition” to the actions by EPIC and the Steelworkers, we do not think this case is
comparable to Horsford. Given that the Agencies ultimately prevailed on a large number
of the issues presented in the underlying litigation, they can hardly be faulted for
vigorously opposing respondents’ claims on those issues.

19 We also decline to address the Agencies’ contention that the fee awards must be
reduced because counsel for EPIC and the Steelworkers duplicated one another’s efforts
in challenging the SYP. The Steelworkers point out in their responsive brief that this
argument was not raised below, and they contend it is forfeited. The Agencies do not
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E. The Trial Court Must Recalculate the Award of Out-of-Pocket Expenses*

The trial court’s fee orders granted both EPIC and the Steelworkers “out-of-pocket
expenses,” which in EPIC’s case included expert witness fees. EPIC agrees that the
California Supreme Court’s opinion in Olson v. Automobile Club of Southern California
(2008) 42 Cal.4th 1142 requires that the award of expenses be modified to deduct the
amount representing expert witness fees. (See Amaral v. Cintas Corp. No. 2 (2008) 163
Cal.App.4th 1157, 1218.) The Steelworkers likewise agree that certain expenses awarded
to them should be deducted from the award. We leave it to the trial court on remand to
recalculate the out-of-pocket expenses to which EPIC and the Steelworkers are entitled.

F. The Trial Court Did Not Abuse Its Discretion in Excluding the Gwire
Declaration*

The trial court did not abuse its discretion in excluding the declaration of William
Gwire, whom the Agencies proffered as an expert on the issue of attorney fees. The trial
court sustained respondents’ objections to Gwire’s declaration and disregarded the
document as “pervasively argumentative.” The admission of expert testimony is a matter
committed to the trial court’s discretion. (Summersv. A. L. Gilbert Co. (1999) 69
Cal.App.4th 1155, 1168-1169.) We may disturb the trial court’s exercise of that
discretion only upon a clear showing of abuse. (Molenda v. Department of Motor
Vehicles (2009) 172 Cal.App.4th 974, 986.)

We find no such abuse here, because the Agencies have not contested the validity
of respondents’ objections to Gwire’s declaration. EPIC and the Steelworkers filed
detailed statements of objections to Gwire’s declaration, and they argued the declaration
constituted “an improper supplemental brief which presents legal arguments as ‘expert

opinions,” ” contained hearsay, and lacked foundation. The trial court sustained these

address the forfeiture issue in their reply brief, and we may therefore treat the issue as
conceded. (See People v. Hightower (1996) 41 Cal.App.4th 1108, 1112, fn. 3 [appellant
raised claim in opening brief but failed to reassert it in reply brief; court assumed
appellant was persuaded by respondent’s argument on the issue].)

* See footnote, ante, page 1.
* See footnote, ante, page 1.
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objections to the declaration, and the Agencies make no argument that it erred in so
doing. In the absence of any such argument, we find no abuse of discretion.
IV.  Conclusion

We hold that the outcome of the appellate proceedings in this case requires a
reevaluation of the attorney fee awards, and we therefore reverse the orders awarding
attorney fees and remand for the trial court to exercise its discretion in light of the
outcome of the merits appeals. (See Ventas Finance I, LLC v. Franchise Tax Bd., supra,
165 Cal.App.4th at p. 1235.) On the question of respondents’ entitlement to a fee award,
we conclude that respondents’ litigation conferred a significant benefit on the general
public or a large class of persons. (8 1021.5, subd. (a).) We remand to the trial court to
determine whether the litigation was necessary, taking into account the question of
prelitigation settlement efforts. (8 1021.5, subd. (b); Vasquez, supra, 45 Cal.4th at
pp. 258-259.) If the trial court determines respondents’ actions were necessary, then it
may calculate appropriate fee awards in accordance with the principles set forth in part 11|
of this opinion after considering all relevant factors, including respondents’ limited
success.20 (See Harman |, supra, 136 Cal.App.4th at pp. 1316-1317.)

DISPOSITION

The postjudgment orders awarding attorney fees are reversed, and the matter is
remanded with directions that the trial court redetermine whether respondents’ actions
were necessary within the meaning of section 1021.5 and the amount of any reasonable

fee award. The parties shall bear their own costs on appeal.

20 Qur resolution of these appeals renders the parties’ motions for production of
additional evidence on appeal and requests for judicial notice moot. They are denied on
that basis. The Agencies also make a cursory argument that respondents have already
been paid a sufficient fee from Pacific Lumber’s bankruptcy case, but because this
argument is based on materials for which the Agencies seek judicial notice, we do not
consider it. To the extent any of the materials attached to the parties’ motions are
relevant to the issues to be decided on remand, the parties may request that the trial court
consider them.
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SIMONS, J.

We concur.

JONES, P.J.

NEEDHAM, J.

(A108410 / A108478)
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