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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION ONE
1538 CAHUENGA PARTNERS, LLC, B209548
Plaintiff, (Super. Ct. No. BC 325750)

V.
TURMEKO PROPERTIES, INC. et al.,

Defendants.

TRE HOLDINGS, LLC et al.,
Claimants and Appellants,

V.
WMC MORTGAGE, LLC,

Defendant and Respondent.

APPEAL from a judgment of the Superior Court of Los Angeles County.
William F. Fahey, Judge. Affirmed.

Law Office of Jeffrey S. Flashman and Jeffrey S. Flashman for Claimants and

Appellants.

*

Pursuant to California Rules of Court, rules 8.1100 and 8.1110, this opinion is certified for
publication with the exception of parts 1, 2, 4, 5 and 6.



Cunningham & Treadwell, Francis J. Cunningham Ill and David S. Bartelstone

for Defendant and Respondent.

TRE Holdings LLC, (TRE) and Tremaine Fowlkes, its principal, appeal from a
judgment in favor of WMC Mortgage, LLC (WMC) pursuant to a stipulated settlement
(Code Civ. Proc., § 664.6).1 We affirm.

FACTS AND PROCEEDINGS BELOW

In December 2004, plaintiff 1538 Cahuenga Partners filed an action against
defendants Turmeko Properties, WMC, and others to cancel a reconveyance and to quiet
title to property on Reading Avenue in Los Angeles. (We will refer to this as the
Cahuenga action.) TRE and Fowlkes were not named parties in the Cahuenga action but
became parties to its settlement. In a previous action TRE had obtained a judgment lien
against Turmeko, recorded a lis pendens with respect to the property, and made a claim in
the Cahuenga action for money interpled in this action.

In November 2006 persons interested in the Cahuenga action, including TRE,
stipulated orally before the court to “absolutely, fully, and forever release, relieve, waive,
relinquish, and discharge one another individually and collectively . . . from any and all
... liens of every kind and nature whatsoever, whether known or unknown, suspected or
unsuspected . . . .” The settlement agreement contained specific provisions regarding
WMC’s security interests in the Reading Avenue property. The agreement stated in
relevant part: “WMC’s loans shall survive the releases set forth herein. Those WMC
loans are secured by a first and second deed of trust against the property. Those deeds of
trust will likewise survive these releases.” “[A]s further and additional consideration to
WMC, the parties . . . on behalf of themselves, individually and collectively, and their . . .

stockholders, officers, directors, . . . employees, . . . representatives, assigns, and

All statutory references are to the Code of Civil Procedure.



successors acknowledge and stipulate that the WMC first [trust deed], which secures the
WMC first note currently in default with a pay-off amount in the sum of $568,053.62 and
the WMC second [trust deed] which secures the WMC second note currently in default
with a pay-off amount in the sum of $222,747.11 are senior priority liens in and to the
subject realty, which are superior to any and all lien interests and/or encumbrances in and
to the subject realty that are held, owned, and/or claimed by . . . TRE Holdings . ...”

The attorney representing TRE stated in open court that he understood the terms of
the agreement and accepted them on behalf of Fowlkes, TRE’s principal. (Fowlkes had
left the courtroom and his attorney could not locate him.) The court added that it had
gone over the terms of the agreement with Fowlkes and his attorney in chambers and that
Fowlkes understood the terms and agreed to them.

At the time TRE entered into the settlement agreement in the Cahuenga action,
TRE and Fowlkes had another action pending against Turmeko involving the Reading
Avenue property and had recorded a lis pendens regarding that property.2 (We will refer
to this as the TRE action.) WMC was not a defendant in the TRE action. In accordance
with the settlement agreement in the Cahuenga action, TRE and Fowlkes withdrew the lis
pendens they had recorded with respect to the TRE action. Three months after agreeing
to the settlement in the Cahuenga action, however, TRE and Fowlkes obtained a
judgment in the TRE action which, among other things, awarded them the sum of
$83,624.87 and a lien in that amount against the Reading Avenue property purporting to
have priority over the security interests of WMC through its deeds of trust.

When TRE and Fowlkes attempted to enforce their judgment lien on the Reading
Avenue property, WMC responded in two ways. First, it brought an action against TRE
and Fowlkes alleging breach of the Cahuenga action settlement agreement and seeking an
injunction restraining TRE and Fowlkes from levying on the Reading Avenue property in

satisfaction of their judgment in the TRE action. (We will refer to this as the WMC

2 This is not the action that resulted in the initial judgment lien against Turmeko that TRE sought
to enforce through the Cahuenga action.



action.) Second, it moved in the Cahuenga action for entry of judgment pursuant to the
terms of the settlement in that action.3

The court granted WMC’s motion for judgment in accordance with the terms of
the Cahuenga action settlement. The judgment states in relevant part that on
November 7, 2006 TRE and Tremaine Fowlkes “as principal of TRE Holdings . . .
entered into a stipulation for settlement of this action.” It further states that the WMC
first and second trust deeds “are existing and valid first and second trust deed liens
against the subject [Reading Avenue] property, senior and superior to any claimed lien by
TRE Holdings and/or Tremaine Fowlkes as principal of TRE Holdings, by reason of that
certain judgment obtained by TRE Holdings and Tremaine Fowlkes in the [TRE action].”

The court did not enjoin TRE or Fowlkes from levying execution on the Reading Avenue
property.
TRE and Fowlkes filed a timely appeal.
DISCUSSION

TRE and Fowlkes assert eight reasons why the judgment should be reversed.

None have merit.

1. “Fowlkes is not a party to this litigation.”

A trial court may enforce a settlement agreement against a party to the settlement
agreement that has interest in the subject matter of the action even if the party is not
named in the action. (Phelps v. Kozakar (1983) 146 Cal.App.3d 1078, 1083-1084.)
Appellants do not dispute that TRE had an interest in the action. Fowlkes participated in

the settlement conference, as TRE’s principal, in person and through his attorney and

3 Section 664.6 states: “If parties to a pending litigation stipulate, in a writing signed by the parties
outside the presence of the court or orally before the court, for settlement of the case, or part thereof, the
court, upon motion, may enter judgment pursuant to the terms of the settlement. If requested by the
parties, the court may retain jurisdiction over the parties to enforce the settlement until performance in
full of the terms of the settlement.”



accepted the terms of the settlement on behalf of TRE. Thus, the court had jurisdiction to

make orders affecting TRE and Fowlkes in his capacity as principal of TRE.

2. “Fowlkes was not a party to the settlement.”

The record of the settlement conference shows that “the parties to the agreement”
included “TRE Holdings, L.L.C., a California Limited Liability Company” and that the
agreement was binding on “the parties to this agreement . . . and their . . . agents . . .
stockholders, officers, directors . . . representatives [and] administrators.” Fowlkes is
identified on the record as the principal of TRE and he does not dispute this status. Thus,
Fowlkes was a party to the settlement in his capacity as TRE’s representative, agent,
officer or director. The judgment reflects the terms of the stipulation. It is directed only

to Fowlkes “as principal of TRE Holdings.”

3. “Since Fowlkes was not present to consent to the settlement on the record,
the settlement cannot be enforced against TRE.”

Fowlkes did not have to consent to the settlement “on the record.” The
Legislature eliminated the “on the record” requirement in 1994. (Stats. 1994, ch. 587,
8 7.) Atthe time TRE agreed to the settlement, section 664.6 stated in relevant part: “If
parties to pending litigation stipulate, in a writing signed by the parties outside the
presence of the court or orally before the court, for settlement of the case, or part thereof,
the court, upon motion, may enter judgment pursuant to the terms of the settlement.”4
(Italics added.) The statute does not require that the party to be bound consent to the
settlement “on the record,” only that the party consent to it “orally before the court.”
Fowlkes was not in the courtroom when the settlement agreement was orally stated by
counsel for the respective parties and recorded by the court reporter. His counsel,
however, was present and represented that he understood and agreed to the terms of the
agreement on Fowlkes’ behalf. After counsel made that representation, the court added:

“And I will state for the record that I did spend some time with counsel and Mr. Fowlkes

The 1994 amendment deleted the words “on the record” following the word “orally.”



in chambers. . .. He had these deal terms fully explained to him, he understood them,
and he told the court that he agreed to them.” Fowlkes’ oral statement to the court in
chambers that he understood and agreed to the terms of the settlement satisfied the
requirement that the party stipulate to the settlement “orally before the court.”

4. “WMC’s motion to enforce the settlement was improper because WMC had
already filed a complaint seeking to enforce the settlement agreement.”

The pendency of the WMC action did not bar WMC from moving for a judgment
in the Cahuenga action. The court dismissed the Cahuenga action immediately after the
settlement agreement but, at the parties’ request, retained jurisdiction “to enforce the
terms of the settlement under 664.6 of the Code of Civil Procedure.” Assuming arguendo
that the WMC action and the Cahuenga action were the same claims pending between the
same parties, the proceeding that should have been abated would be WMC’s cause of
action for breach of the settlement agreement, not its motion for judgment in the
Cahuenga action. At least to the extent the court retained jurisdiction to enforce the
settlement, the Cahuenga action was pending in March 2008, when WMC filed its
lawsuit against TRE. The Cahuenga action, being first in time, was not subject to
abatement. “‘[T]he pendency of another action growing out of the same transaction is
ground for the abatement of the second action but never for the abatement of the first
action.”” (Hagan v. Fairfield (1961) 194 Cal.App.2d 240, 246-247; quoting and citing

cases.)

5. “WMC’s motion to enforce the settlement was improper because WMC
sought relief exceeding the agreement.”

(a) Determination of lien priorities.

The court’s determination that WMC'’s trust deeds on the Reading Avenue
property were “senior and superior” to TRE’s and Fowlkes’ judgment lien on the same
property was consistent with the settlement agreement in the Cahuenga action. In that
agreement, TRE, and Fowlkes as TRE’s principal, agreed that WMC'’s trust deeds “are

superior to any and all lien interests and/or encumbrances in and to the subject realty that



are held, owned, and/or claimed by . . . TRE Holdings[.]” TRE maintains that the quoted
language does not mean that WMC’s trust deeds are superior to TRE’s judgment lien
obtained in the TRE action because “TRE’s lien did not exist at the time the settlement
agreement was made on the record” and therefore it was not a lien “held, owned, and/or
claimed” by TRE at the time it entered into the settlement agreement. We disagree. The
TRE action was pending at the time TRE entered into the stipulation settling the
Cahuenga action. Therefore, its purported lien interest in the Reading Avenue property
was at least “claimed” by TRE at the time of the settlement.®
(b) Injunctive relief.

The injunction issued by the court is not directed to TRE or Fowlkes and thus they
have no standing to challenge it. (Rebney v. Wells Fargo Bank (1990) 220 Cal.App.3d
1117, 1128.)

6. “Entering judgment was not appropriate because at the time of the entry,
TRE had not received its consideration for entering the settlement.”

This statement, which refers to TRE’s receipt of the interpled funds, incorrectly
assumes that the settlement agreement provided for TRE to receive those funds. The
settlement agreement, however, specifically reserved for future litigation the dispute
between TRE, Turmeko and others over the interpled funds. As it turned out, TRE did
prevail in this dispute and we upheld the judgment. (1538 Cahuenga Partners, LLC v.
Turmeko Properties, Inc. (June 26, 2008, B196606) [nonpub. opn.].)

5 WMC argues that any interest asserted by Fowlkes as an individual is junior to its interests
because Fowlkes withdrew the lis pendens relating to the TRE action. We need not address this argument
because the judgment in the Cahuenga action, the only judgment before us, does not affect Fowlkes’
rights as an individual in any property.



DISPOSITION
The judgment is affirmed. Respondent WMC is awarded its costs on appeal.
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ROTHSCHILD, Acting P. J.

We concur:
CHANEY, J.
MILLER, J.”

Judge of the Los Angeles Superior Court assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.



