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This appeal raises the question of whether a commercial lending institution, which also
invests its own money in a borrower’s venture, violated the Unruh Civil Rights Act (Act) (Civ.
Code, § 51) by declining to make a mezzanine loan to a limited liability company because one of
its members was a felon. We conclude that being a felon is not a personal characteristic similar
to those enumerated in the Act, the lending institution had legitimate business reasons justifying
its decision — the repayment of the loan and making a return on its investment — and the
potential consequences of allowing such a claim would improperly involve the courts in second-
guessing a lending institution’s expertise in determining loan and investment criteria.

|
BACKGROUND

The facts in this appeal are taken from the allegations of the complaint, which we accept
as true. (See Hensler v. City of Glendale (1994) 8 Cal.4th 1, 8, fn. 3.)

A. Complaint

The complaint, filed on May 13, 2009, alleged as follows. On or about November 2,
2005, plaintiff Ronald H. Semler, in his capacity as trustee of the Semler family trust, was
invited pursuant to a private placement memorandum to invest in a limited liability company
named ARI Overland Management, LLC (Overland Management), which was a member of
another limited liability company, ARI Overland, LLC (ARI Overland). ARI Overland was
formed to purchase real property located in San Dimas, California. The managing members of
ARI Overland were Overland Management, in which Semler wanted to be a member, and Adler
Realty Investment, Inc. (Adler Realty).

There were 10.58 “membership units” available for investment in Overland Management
at a cost of $50,000 per unit. Semler intended to purchase five units, paying $250,000.
According to the complaint, “[T]he investment [was] set to close on November 10, 2005.”

The private placement memorandum stated that defendant General Electric Capital
Corporation (GE Capital), acting through its wholly owned subsidiary, GEBAM, Inc., had
agreed to provide a mezzanine loan to ARI Overland in the approximate amount of

$6.58 million. As alleged, by making a mezzanine loan, GEBAM, Inc., not only acted as a



lender but also became an “equity participant” by making an “equity investment” in ARI
Overland.

On or about November 11, 2005, GEBAM, Inc., informed Adler Realty, a managing
member of ARI Overland, that it would provide the requested financing but would not accept
Semler as a member of Overland Management because he had been convicted of felonies in
1988. In response to GEBAM, Inc.’s demand, ARI Overland excluded Semler as a member of
Overland Management and did not allow him to invest in the venture. Thereafter, GEBAM,
Inc., made the loan to, and invested in, ARI Overland.

The complaint described Semler’s felonies as “technical tax violations, as well as export
violations committed by a corporation of which, at the time the violations occurred, [Semler]
was an employee, officer and shareholder.”

After soliciting the parties’ views on the issue (see Evid. Code, §§ 459, 455), we decided
to take judicial notice of the official federal court records concerning Semler’s convictions.
Those records disclosed that, by way of a superseding four-count information filed in the United
States District Court for the Central District of California on February 10, 1988, Semler was
charged with a conspiracy (see 18 U.S.C. 8§ 371) allegedly involving the knowing falsification of
customs documents (see 18 U.S.C. § 1001), willfully impeding the functions of the Internal
Revenue Service, and exporting weapons to Syria (see 22 U.S.C. § 2778(c)). Pursuant to a plea
agreement, filed in federal court on February 10, 1988, Semler agreed to plead guilty to the
charges. In accordance with a “Judgment and Probation/Commitment Order,” dated
February 10, 1988, Semler received a sentence of three years on three of the counts and two
years on the fourth count, all to run concurrently. He was also ordered to pay $10,000 per count
for a total of $40,000. The federal court recommended that Semler serve his sentence at the
Lompoc Prison Camp at Lompoc, California.

The complaint asserted one cause of action, for violation of the Unruh Civil Rights Act,
identified as “Civ. Code, § 51, et. seq.” The cause of action alleged that GE Capital, acting
through GEBAM, Inc., had violated the Act by declining to make a loan to ARI Overland
because Semler, who wanted to invest in, and become a member of, Overland Management, was

a felon.



B. Demurrer

GE Capital filed a demurrer, contending the action was barred by the two-year statute of
limitations for personal injuries set forth in section 335.1 of the Code of Civil Procedure and,
alternatively, the complaint failed to allege a violation of the Act.

In his opposition, Semler argued that a three-year limitations period applied (see Code
Civ. Proc., § 338, subd. (a)) because his claim was not recognized at common law but was
created by statute, that is, the Unruh Civil Rights Act.1 Semler further argued that the Act
protects felons from arbitrary discrimination and that GEBAM, Inc.’s decision to oust him from
membership in Overland Management as a condition of making a loan and an investment in the
venture served no legitimate business purpose.

The demurrer was heard on September 17, 2009. In a written tentative ruling, the trial
court concluded that the action was barred by the two-year statute of limitations for personal
injuries (Code Civ. Proc., 8 335.1). The tentative ruling did not address whether the complaint
alleged a violation of the Act. After argument, the trial court adopted its tentative ruling as its
final ruling. On October 16, 2009, an order of dismissal was entered. Semler appealed.

1
DISCUSSION

“In reviewing the ruling on a demurrer, ‘we are guided by long-settled rules. “We treat
the demurrer as admitting all material facts properly pleaded, but not contentions, deductions or
conclusions of fact or law. . . . We also consider matters which may be judicially noticed.” . . .
When a demurrer is sustained [without leave to amend], we determine whether the complaint
states facts sufficient to constitute a cause of action.”” (August Entertainment, Inc. v.
Philadelphia Indemnity Ins. Co. (2007) 146 Cal.App.4th 565, 573.)

1 Semler filed an initial complaint on November 6, 2008, but dismissed it pursuant to an
agreement between the parties that the applicable statute of limitations would be tolled from
February 19, 2009, through August 19, 2009.



On appeal, the parties debate whether the complaint is barred by the statute of limitations
and whether GE Capital violated the Unruh Civil Rights Act. As the parties acknowledge, the
courts are divided as to which statute of limitations governs a claim under the Act: the two-year
limitations period for personal injuries (Code Civ. Proc., 8 335.1) or the three-year limitations
period for a liability created by statute (id., 8 338, subd. (a)). (See Gatto v. County of Sonoma
(2002) 98 Cal.App.4th 744, 754-760; Stamps v. Superior Court (2006) 136 Cal.App.4th 1441,
1449, fn. 8.) We see no need to contribute to the ongoing discourse as to the appropriate statute
of limitations. Instead, we address whether the complaint alleged a violation of the Unruh Civil
Rights Act. Applying the three-part analysis adopted in Harris v. Capital Growth Investors XIV
(1991) 52 Cal.3d 1142 (Harris), we conclude that being a felon is not a personal characteristic
similar to those enumerated in the Act, GEBAM, Inc., had legitimate business reasons justifying
its decision — the repayment of the loan and making a return on its investment — and the
potential consequences of allowing Semler’s claim would improperly involve the courts in
second-guessing a lending institution’s expertise in determining loan and investment criteria. In
short, GE Capital, acting through GEBAM, Inc., could permissibly deny a loan to, and decline to
invest in, a limited liability company where a member of one of its managing members was a
felon. The trial court therefore properly dismissed the case on demurrer.

A Unruh Civil Rights Act

“[EJarly common law decisions regarded certain enterprises as ‘public’ or ‘common’
callings, or, to use a later phrase, ‘affected with a public interest.” These undertakings ‘held
themselves out’ as providing a particular product or service to the community. . . . The common
law attached to these enterprises ‘certain obligations, including — at various stages of doctrinal
development — the duty to serve all customers on reasonable terms without discrimination and
the duty to provide the kind of product or service reasonably to be expected from their economic
role. Such occupations as blacksmith, food seller, veterinarian, and tailor, as well as those of
common carrier and innkeeper were probably included in that category.’ . . .

“The California Legislature, in 1897, enacted these common law doctrines into the
statutory predecessor of the present Unruh Civil Rights Act. . . . The 1897 act provided: ‘That

all citizens within the jurisdiction of this State shall be entitled to the full and equal
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accommodations, advantages, facilities, privileges of inns, restaurants, hotels, eating-houses,
barber-shops, bath-houses, theaters, skating-rinks, and all other places of public accommodation
or amusement, subject only to the conditions and limitations established by law and applicable
alike to all citizens.” (Stats. 1897, ch. 108, p. 137, § 1.) A 1919 amendment broadened the act
to encompass public conveyances. (Stats. 1919, ch. 210, p. 309, § 1.) In 1923 the Legislature
extended the act’s coverage to ‘places where ice cream or soft drinks of any kind are sold for
consumption on the premises. . . .> (Stats. 1923, ch. 235, p. 485,81.) [1]... "]

“In the late 1950’s, . . . the Legislature became concerned that Courts of Appeal, narrowly
defining the kinds of businesses that afforded public accommodation, were improperly curtailing
the scope of the public accommodations provisions. . . . Accordingly, [in 1959,] the Legislature,
enacting the Unruh Act, modified the mandate that ‘All citizens . . . are entitled to the full and
equal accommodations’ and broadened its scope so that it read thereafter: All citizens . . . are
free and equal, and no matter what their race, color, religion, ancestry, or national origin are
entitled to the full and equal accommodations . . . in all business establishments of every kind
whatsoever[.]”” (In re Cox (1970) 3 Cal.3d 205, 212-214 (Cox), citations & fn. omitted; see
Stats. 1959, ch. 1866, 8 1, p. 4424.) In 1961, the Legislature substituted “all persons” for “all
citizens.” (Stats. 1961, ch. 1187, 8 1, p. 2920.)

In Cox, supra, 3 Cal.3d 205, the high court held that “[t]he nature of the 1959
amendments, the past judicial interpretation of the act, and the history of legislative action that
extended the statutes’ scope, indicate that identification of particular bases of discrimination —
color, race, religion, ancestry, and national origin — added by the 1959 amendment, is
illustrative rather than restrictive. . . . Although the legislation has been invoked primarily by
persons alleging discrimination on racial grounds, its language and its history compel the
conclusion that the Legislature intended to prohibit all arbitrary discrimination by business
establishments.” (Cox, at p. 216.) The court went on to hold that, in light of the facts of the
case, the Act protected an individual with long hair and “unconventional” attire who had been
told to leave a shopping center by a security officer. The Act precluded the shopping center

from barring the individual from the premises notwithstanding a city ordinance authorizing the



removal of a person from any business property after being instructed to leave. (Cox, at
pp. 217-218.)

Yet the court also commented: “[W]e do not imply that [an] establishment may never
insist that a patron leave the premises. Clearly, an entrepreneur need not tolerate customers who
damage property, injure others, or otherwise disrupt his business. A business establishment
may, of course, promulgate reasonable deportment regulations that are rationally related to the
services performed and the facilities provided.” (Cox, supra, 33 Cal.3d at p. 217, fn. omitted.)

Cox is consistent with two decisions rendered under the predecessor statute to the Unruh
Civil Rights Act. In Stoumen v. Reilly (1951) 37 Cal.2d 713, the court held that the State Board
of Equalization could not suspend the liquor license of a restaurant that catered to gay patrons.
As the court explained: “Members of the public of lawful age have a right to patronize a public
restaurant and bar so long as they are acting properly and are not committing illegal or immoral
acts; the proprietor has no right to exclude or eject a patron ‘except for good cause,” and if he
does so without good cause he is liable in damages. (See Civ. Code, 88 51, 52.) .. ..

“The fact that the [restaurant] was reputed to be a ‘hangout’ for homosexuals indicates
merely that it was a meeting place for such persons. . . . Unlike evidence that an establishment is
reputed to be a house of prostitution, which means a place where prostitution is practiced and
thus necessarily implies the doing of illegal or immoral acts on the premises, testimony that a
restaurant and bar is reputed to be a meeting place for a certain class of persons contains no such
implication. Even habitual or regular meetings may be for purely social and harmless purposes,
such as the consumption of food and drink, and it is to be presumed that a person is innocent of
crime or wrong and that the law has been obeyed.” (Stoumen v. Reilly, supra, 37 Cal.2d at
pp. 716-717.)

Similarly, in Orloff v. Los Angeles Turf Club (1951) 36 Cal.2d 734, the court held that an
individual’s prior criminal convictions in connection with horse racing, including bookmaking,
did not permit a racetrack to bar him from the premises: “It may be assumed that the plaintiff
might be suspected of illegal gambling activities off the racecourse. The defendant would be
justified in taking reasonable precautions to prevent opportunities for the commission of

criminal activities on the course. Here, however, there is no evidence whatsoever, and it is not



suggested that the plaintiff while on the course was or ever had engaged in illegal activities or in
an attempt to commit a crime. Under any proper construction and application of the statutory
guides, mere suspicion based on past conduct and alleged reputed activities off the course . . .
did not justify the ejection or exclusion of the plaintiff.” (ld. at p. 741; see Wynn v. Monterey
Club (1980) 111 Cal.App.3d 789, 795-798 [Unruh Civil Rights Act permitted card club to bar
compulsive gambler from premises where she issued insufficient funds checks and gambled
beyond her means, thereby committing crimes and engaging in improper conduct on the
premises].)

In Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721 (Marina Point), the court again
protected a group of individuals not expressly mentioned in the Act: families with children. To
be specific, the court held that a landlord had violated the Act by refusing to rent to tenants who
had children. The court reasoned: “[TThe Unruh Act does not permit a business enterprise to
exclude an entire class of individuals on the basis of a generalized prediction that the class ‘as a
whole’ is more likely to commit misconduct than some other class of the public.

“This proposition is clearly demonstrated by our prior decisions in Orloff v. Los Angeles
Turf Club, supra, 36 Cal.2d 734, and Stoumen v. Reilly, supra, 37 Cal.2d 713. Undoubtedly the
class of persons with ‘reputations as to immoral character’ was more likely than the general
population to engage in illegal activities which a public race track legitimately would seek to
prevent. Orloff clearly held, however, that an individual could not be excluded from the race
track on the basis of such classification, but rather had a right to be judged on the basis of his
own conduct. Similarly, although it may have been thought true — at least under the mores of
that time — that homosexuals as a class were more likely than heterosexuals to engage in the
kind of ‘immoral conduct’ that would justify expulsion from a public restaurant or bar . . ., in
Stoumen we held that any such class generalization did not afford a proper basis for exclusion of
all homosexuals . . . .

“Indeed, the basic rights guaranteed by [the Act] would be drastically undermined if, as
the landlord contends, a business enterprise could exclude from its premises or services entire
classes of the public simply because the owner of the enterprise had some reason to believe that

the class, taken as a whole, might present greater problems than other groups. Under such an
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approach, for example, members of entire occupations or avocations, e.g., sailors or
motorcyclists, might find themselves excluded as a class from some places of public
accommodation simply because the proprietors could show that, as a statistical matter, members
of their occupation or avocation were more likely than others to be involved in a disturbance. . . .

“. .. [T]he exclusion of individuals from places of public accommodation or other
business enterprises covered by the Unruh Act on the basis of class or group affiliation basically
conflicts with the individual nature of the right afforded by the act of access to such
enterprises. . . . ‘Even a true generalization about the class is an insufficient reason for
disqualifying an individual to whom the generalization does not apply.’ . ..

“As Cox makes clear, . . . under the Unruh Act[,] exclusion on the basis of a group
classification is as improper when applied to ‘children’ or ‘families with children’ as it is when
applied to occupational, racial, religious or other broad ‘status’ classifications. . . . [I]f we were
to accept the landlord’s contention that a blanket exclusion of children or families with children
from rental housing can be justified because children as a class are noisier, rowdier and more
boisterous than adults, it would logically follow that children could uniformly be excluded from
virtually all business enterprises or places of public accommodation since, like apartment
complexes, most businesses can claim a legitimate interest in eliminating excessively noisy,
rowdy or boisterous conduct.

“As our decisions in Cox, Orloff and Stoumen teach, although entrepreneurs
unquestionably possess broad authority to protect their enterprises from improper and disruptive
behavior, under the Unruh Act entrepreneurs must generally exercise this legitimate interest
directly by excluding those persons who are in fact disruptive. Entrepreneurs cannot pursue a
broad status-based exclusionary policy that operates to deprive innocent individuals of the
services of the business enterprise to which [the Act] grants ‘all persons’ access.” (Marina
Point, supra, 30 Cal.3d at pp. 739-740, italics added & omitted; see O 'Connor v. Village Green
Owners Assn. (1983) 33 Cal.3d 790 [extending Marina Point to age restrictions in
condominiums].)

In Harris, supra, 52 Cal.3d 1142, the court reexamined its prior decisions under the
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(See Harris, at pp. 1150-1158.) The court specifically held that landlords could refuse to rent to
applicants who did not have a gross monthly income of at least three times the monthly rent.

In so holding, the Harris court rejected the contention that financial or economic status
was a protected characteristic under the Act. Nevertheless, the court reaffirmed the principle
that the Act may protect personal characteristics not expressly enumerated therein. (Harris,
supra, 52 Cal.3d at pp. 1159-1162.) It adopted a three-part analysis to determine the Act’s
application in future cases. First, a claim under the Act must be based on a personal
characteristic similar to those listed in the statute. “The categories [mentioned in the Act]
involve personal as opposed to economic characteristics — a person’s geographical origin,
physical attributes, and personal beliefs.” (Harris, at p. 1160.) When Harris was decided, the
Act expressly prohibited discrimination based not only on race, color, religion, ancestry, and
national origin — the five characteristics enumerated in the original Act (Stats. 1959, ch. 1866,
81, p. 4424) — but also sex, added by amendment in 1974 (Stats. 1974, ch. 1193, 8 1, p. 2568),
and “blindness or other physical disability,” added in 1987 (Stats. 1987, ch. 159, § 1, p. 1094;
see Harris, at p. 1153).

Second, a court must consider whether the alleged discrimination was justified by a
legitimate business reason. “[T]he California appellate cases have . . . recognized that legitimate
business interests may justify limitations on consumer access to public accommodations. . . . In
[several] case[s], the particular business interests . . . in maintaining order, complying with legal
requirements, and protecting a business reputation or investment were recognized as sufficient to
justify distinctions among its customers.” (Harris, supra, 52 Cal.3d at p. 1162, italics added.)

Third, the consequences of allowing the claim to proceed must be taken into account.
“Many . . . businesses, including lending institutions and retail and wholesale sellers, are in the
position of extending money, goods, or services in exchange for promises to pay or repay in the
future. They use minimum income policies as well as other financial criteria to make risk-
oriented decisions regarding what customers to deal with and on what terms. These businesses,
as well as others, could be subjected to legal challenges to their policies based on summary

allegations that they had acted ‘arbitrarily.” Plaintiffs’ approach would require that each
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business defend its policies as ‘reasonable’ in a trial on the merits.” (Harris, supra, 52 Cal.3d at
p. 1167.)

As Harris recognized: “[T]he economics of credit practices, whether those of landlords
or other businesses, have traditionally been left to the guidance of market forces or to specific
legislative and administrative action designed to address particular grievances. . . . In the absence
of clear legislative direction, which the general antidiscrimination provisions of the Unruh Act
do not provide, we are unwilling to engage in complex economic regulation under the guise of
judicial decisionmaking.” (Harris, supra, 52 Cal.3d at pp. 1167-1168; see Munson v. Del Taco,
Inc. (2009) 46 Cal.4th 661, 668—670 [citing Harris for proposition that Unruh Civil Rights Act
was not violated where landlord’s three-month gross income requirement had disparate impact
on female applicants but holding that claim based on Act’s requirement of access to buildings
for disabled individuals does not require proof of intentional discrimination].)

More recently, in Koebke v. Bernardo Heights Country Club (2005) 36 Cal.4th 824
(Koebke), the court applied Harris’s three-part analysis, holding that a country club could not
exclude from membership a lesbian couple registered under the California Domestic Partner
Rights and Responsibilities Act of 2003 (Fam. Code, 88 297-299.6). In Koebke, the court
commented that the personal characteristics enumerated in the Act “represent traits, conditions,
decisions, or choices fundamental to a person’s identity, beliefs and self-definition.” (Koebke, at
pp. 842843, italics added.)

Analogizing domestic partnerships to marriage, the Koebke court distinguished Harris:
“[M]arital status is more like the existing categories to which the Act applies than it is to
economic status. The kinds of intimate relationships a person forms and the decision whether to
formalize such relationships implicate deeply held personal beliefs and core values. . . .
[M]arriage itself is defined as ‘a personal relation arising out of a civil contract between a man
and awoman . ...’ ([Fam. Code,] § 300.) Similarly, the decision whether to enter into a
domestic partnership is motivated by personal values and beliefs. This point was recognized by
the Legislature in its characterization of these relationships in the Domestic Partner Act as

‘lasting, committed, and caring,” and undertaken by two individuals to ‘share lives together,
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participate in their communities together, and [for] many [to] raise children and care for other
dependent family members together.”” (Koebke, supra, 36 Cal.4th at p. 843.)

In Koebke, the court went on to explain that the country club’s stated reasons for
excluding the plaintiffs from membership — to avoid overuse of its facilities and to create a
family-friendly atmosphere — were not legitimate business interests in light of the purpose of
the domestic partnership act. (Koebke, supra, 36 Cal.4th at p. 847.) The court also concluded
that allowing claims based on the act would not have adverse consequences because only
registered domestic partners, not all unmarried couples, could pursue such a claim. (Koebke, at
p. 848.)

In the wake of Harris, the Courts of Appeal have held that a restaurant did not have to
protect a nonsmoker from cigarette smoke drifting into the nonsmoking section where a local
ordinance permitted the restaurant to have smoking and nonsmoking areas (King v. Hofer (1996)
42 Cal.App.4th 678, 683-684), a commercial landlord could refuse to rent office space to a
podiatrist on the ground that the office building was intended to provide space for medical
doctors (Roth v. Rhodes (1994) 25 Cal.App.4th 530, 538-539), and a sports bar and a county fair
could, for security reasons, exclude members of motorcycle clubs who were wearing insignia
identifying the club to which they belonged (Hessians Motorcycle Club v. J.C. Flanagans
(2001) 86 Cal.App.4th 833, 838—-839 [sports bar]; Gatto v. County of Sonoma, supra,

98 Cal.App.4th at pp. 765-769 [county fair]).

In 2005, the Legislature amended the Unruh Civil Rights Act to add “marital status” and
“sexual orientation” to the list of protected characteristics. (Stats. 2005, ch. 420, § 3.) As the
Legislature declared in passing the amendments: “[P]rior to passage of the Unruh Civil Rights
Act, California law afforded broad protection against arbitrary discrimination by business
establishments. The Unruh Civil Rights Act was enacted to provide broader, more effective
protection against arbitrary discrimination. California’s interest in preventing that
discrimination is longstanding and compelling. [{] .. . In keeping with that history and the
legislative history of the Unruh Civil Rights Act, California courts have interpreted the
categories enumerated in the act to be illustrative rather than restrictive. It is the intent of the

Legislature that these enumerated bases shall continue to be construed as illustrative rather than
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restrictive. [{] ... The Legislature affirms that the bases of discrimination prohibited by the
Unruh Civil Rights Act include, but are not limited to, marital status and sexual orientation . . . .
By specifically enumerating these bases in the Unruh Civil Rights Act, the Legislature intends to
clarify the existing law, rather than to change the law, as well as the principle that the bases
enumerated in the act are illustrative rather than restrictive.” (Stats. 2005, ch. 420, 8 2; see
Hubert v. Williams (1982) 133 Cal.App.3d Supp. 1, 3 [Unruh Civil Rights Act precluded
landlord from evicting quadriplegic tenant and his 24-hour lesbian attendant based on
attendant’s sexual orientation and quadriplegic’s association with gay and lesbian individuals].)

In light of the foregoing cases and principles, we now apply Harris’s three-part analysis
to the facts of this case.

1. Comparison of Felon Status to Enumerated Characteristics

At the outset, we have difficulty with the notion that being a felon is a personal
characteristic representing a trait, condition, decision, or choice fundamental to a person’s
identity, beliefs and self-definition as that factor has been applied in previous cases. (See, e.g.,
Koebke, supra, 36 Cal.4th at pp. 842-843; Stoumen v. Reilly, supra, 37 Cal.2d at pp. 716717,
Cox, supra, 3 Cal.3d at pp. 217-218.) The Act’s enumerated characteristics, as interpreted by
the courts, are not morally objectionable. (See, e.g., Marina Point, supra, 30 Cal.3d at p. 739,
discussing Stoumen.) Being a felon, however, denotes quite the opposite. And Semler’s status
as a felon is not analogous to having a lawful occupation. (Cf. Sisemore v. Master Financial,
Inc. (2007) 151 Cal.App.4th 1386, 1402—-1409 [mortgage lender violated Act by denying
applicant’s loan application solely because she was a licensed operator of a family daycare
home]; Long v. Valentino (1989) 216 Cal.App.3d 1287, 1292-1293, 1297 [staff attorney
employed by civil rights organization violated Act by ejecting police officer from conference on
police practices where ejection was based solely on officer’s occupation]; id. at p. 1297 [“an
announcement such as ‘You can’t eat in my diner because you are a lawyer, bricklayer, female,
or Indian chief” would be actionable under the Unruh Act”]; Marina Point, supra, 30 Cal.3d at
p. 726 [“Whether the exclusionary policy rests on the alleged undesirable propensities of those
of a particular race, nationality, occupation, political affiliation, or age, . . . the Unruh Act

protects individuals from . . . arbitrary discrimination.” (Italics added.)].)
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Further, individuals who fall within the Act’s expressly listed categories are generally not
restricted by other laws with respect to their rights and privileges. In contrast, a felon loses
many freedoms enjoyed by nonfelons. “Some of the more common [restrictions] include
disqualification from jury service, impeachment as a witness, inaccessibility to firearms, and
registration as a sex offender. In addition, a felony conviction may disqualify the person from
practicing many licensed trades and professions and from holding certain positions of public
employment. Under prior law, persons convicted of ‘infamous crimes’ were disenfranchised
even after sentence was complete. However, a convicted felon who is not imprisoned or on
parole can now vote.” (People v. Ansell (2001) 25 Cal.4th 868, 872-873, fns. omitted.)

According to another authority, “[c]onvicted felons are disqualified from being able to
serve on a federal jury for life, they might be unable [to] enlist in the armed forces, they can be
evicted from public housing, they can be permanently barred from receiving food stamps and
other Social Security benefits, and their property may be subject to forfeiture. In addition,
although a convicted felon cannot be excluded from [federal] public employment, the felony can
be ‘a factor in determining suitability for it.”” (Note, An Act of Criminal “Skullduggery”?: A
Critical Analysis of the Circuit Split Resolved in United States v. Abuelhawa (2010) 112 W. Va.
L.Rev. 1023, 1043-1044, fns. omitted.)

On the other hand, a felon does enjoy a few pertinent constitutional rights. He or she has
the constitutional right to procreate (Skinner v. Oklahoma (1942) 316 U.S. 535, 541 [62 S.Ct.
1110]) and to marry (Turner v. Safley (1987) 482 U.S. 78, 94-99 [107 S.Ct. 2254]). In addition,
parolees have a constitutional right to be free from unreasonable parole restrictions. (In re E.J.
(2010) 47 Cal.4th 1258, 1282, fn. 10; see, e.g., In re Stevens (2004) 119 Cal.App.4th 1228,
1233-1234, 1239 [condition of parole prohibiting convict from using personal computer and
accessing Internet was unreasonable because conviction did not involve access to Internet].)

As discussed, felons are covered by numerous statutes governing their post-incarceration
rights and privileges. Where a particular subject area is highly regulated by statute, courts are
less likely to find that the Unruh Civil Rights Act applies to an individual covered by those
regulations. (See King v. Hofer, supra, 42 Cal.App.4th at p. 684 [nonsmokers are unprotected

by Act in part because smoking in restaurants is “widely regulated”].) Also, in construing the
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Act, we think it significant that felons are not protected by “large bodies of statutory and
constitutional law on both state and federal levels designed to protect classes of persons who
have achieved historical recognition as distinct objects of adverse treatment by public and
private entities, ¢.g., Blacks, Hispanics, and women.” (Harris, supra, 52 Cal.3d at p. 1161,
fn. 9.) And, of course, with respect to state crimes, a reformed felon may always take advantage
of two distinct statutory procedures in an effort to restore his or her rights and privileges. (See
People v. Ansell, supra, 25 Cal.4th at pp. 873-877 & fns. 11, 14-17.)

“In sum, there is no support in the language or history of the Unruh Act for [Semler’s]
contention that [being a felon is] within its scope.” (Harris, supra, 52 Cal.3d at pp. 1161-1162.)

2. Legitimate Business Interests

As a lender, GEBAM, Inc., had an unquestionable interest in making sure the loan was
repaid. In addressing a similar situation, a federal court explained: “[T]he bank’s inquiry into
an applicant’s criminal record provides relevant information about an applicant’s
creditworthiness, particularly his judgment and character. . . . [B]ecause an applicant’s judgment
and character may legitimately be considered in making commercial lending decisions, [the]
Bank’s practice of considering criminal history as it relates to character and judgment bears a
legitimate and manifest relationship to the extension of credit.” (A.B. & S. Auto Service, Inc. v.
South Shore Bank of Chicago (N.D.Ill. 1997) 962 F.Supp. 1056, 1064.) “[A] prudent lender
would want to know whether it was lending money to a convicted felon.” (In re Shavers (Bankr.
S.D.Miss. 2009) 418 B.R. 589, 611.)

Semler’s criminal convictions raised questions about his honesty and trustworthiness.
(See, e.g., Evid. Code, § 788 [credibility of witness in civil or criminal proceeding may be
attacked by evidence he or she has been convicted of felony; Cal. Const., art. I, § 28, subd. (f)(4)
[permitting use of prior felony conviction for purposes of impeachment in criminal proceeding];
People v. Ansell, supra, 25 Cal.4th at p. 873 & fn. 7 [listing public occupations for which
criminal conviction alone disqualifies person from holding position].) And a commercial
lending institution is not obligated to make a loan to a limited liability company if a member of

one of its managing members does not appear to be creditworthy. (See A.B. & S. Auto Service,
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Inc. v. South Shore Bank of Chicago, supra, 962 F.Supp. at p. 1064 [criminal record is a relevant
and legitimate factor in determining creditworthiness].)

In addition, GEBAM, Inc., was not merely a lender in this case. As alleged in the
complaint, it was also an “equity participant”; it made an “equity investment” in ARI Overland
as a result of the nature of the loan: a mezzanine loan. Much has been written about the unique
aspects of such a loan.

“[M]ezzanine financing can be used to fill the gap between the financing provided by the
first mortgage, which generally will not exceed 70-85% of the purchase price, and the remaining
portion that must be funded by the developer or by the developer’s obtaining a second mortgage
on the property.

“Where mezzanine financing is involved, the mezzanine lender typically supplies
financing of 50-90% of the project’s required equity contributions or capital structure cost, that
is, the portion of the required contribution in excess of the amount funded by the first mortgage.
The required equity includes, but is not limited to, the balance of the purchase price not funded
by the senior mortgage.

“Many types of financial institutions have engaged in mezzanine financing transactions,
including investment banks, stock funds, banks, and insurance companies. Mezzanine financing
takes a variety of forms, including hybrid financial products with many equity characteristics,
such as equity kickers and a participating return. Most often, it involves extending credit to the
partners, members, or other equity owners of the borrower (rather than directly to the borrower,
as is the case with the first mortgage and the traditional second mortgage) and taking a pledge of
such parties’ equity interests in the borrower. Alternatively, and not as frequently, the
mezzanine lender may take a preferred equity position in the borrower directly — that is, an
interest which entitles the lender to distributions of excess cash flow after debt service, ahead of
any distributions or other payments to the borrower’s principals. Yet another approach is to
combine a senior mortgage with mezzanine financing at a combined loan to value ratio of 90-
95% at a rate that may be blended or kept separate. In the latter case, the senior lender and the

mezzanine lender are the same entity. . . .
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“. .. Since the mezzanine lender (as opposed to the first mortgage lender) is not secured
by a mortgage lien against the property, the mezzanine lender’s interest is exposed to greater risk
than that of a second mortgage lender in a conventional mortgage transaction. Thus, to
compensate the lender for such risk, the ‘blended’ interest rate paid by the senior and mezzanine
borrowers is substantially greater than the rate paid to a secured mortgage lender. Often the
interest rate on a mezzanine loan will fluctuate (in contrast with a fixed rate, which is common
for senior mortgage debt). Also, the mezzanine lender may insist on a certain level of control
over the borrower’s business as a means to protect the mezzanine lender’s investment.”
(Calderon, Mezzanine Financing and Land Banks: Two Unconventional Methods of Financing
Residential Real Estate Projects in the 21st Century (2001) 29 Real Est. L.J. 283, 287-288
(hereafter Mezzanine Financing and Land Banks), fns. omitted.)

“The interest of the senior lender is similar to that of the senior lender in the conventional
real estate financing transaction . . . . The mezzanine lender is also a lender, but not with respect
to the entity which owns the property, and hence has no interest in the property. Instead, the
lender’s interest varies depending upon the type of mezzanine structure. For example, the
mezzanine lender may have a security interest in the shares of stock, partnership interest, or
other equity interest in the entity that owns the property.” (Mezzanine Financing and Land
Banks, supra, 29 Real Est. L.J. at p. 290.)

“‘[T]ypically, . . . all mezzanine financing refers to debt that is subordinate to another
type or class of debt but senior to equity. . .. [] In the real estate capital markets, the term
“mezzanine financing” . . . refers to debt that sits between senior debt and the borrower’s
equity. . . . [M]ezzanine debt is junior to the mortgage loan but senior to the borrower’s equity.
A mezzanine loan in the real estate industry typically refers to debt that is secured solely by the
mezzanine borrower’s indirect ownership of the mortgage borrower — the entity that actually
owns the income producing real property. This same underlying real property also serves as
collateral for the senior mortgage lender. [{] In a mezzanine loan, neither the mezzanine
borrower nor lender actually holds any direct real property interest in the underlying land serving
as collateral. Rather, their respective interests are derived solely from the mezzanine borrower’s

(direct or indirect) ownership of the equity in the underlying mortgage borrower. The
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mezzanine borrower grants to the mezzanine lender a lien on its equity in the mortgage borrower
pursuant to a written instrument (typically a security agreement), and thereafter the mezzanine
lender holds an effective lien on the collateral at least vis-a-vis the mezzanine borrower.””
(GreenLake Capital, LLC v. Bingo Investments, LLC (2010) 185 Cal.App.4th 731, 741-742,
italics omitted.)

In its capacity as a lender and equity participant in ARI Overland, GEBAM, Inc., had the
right to insist on a business partner it could trust. No law compelled it to accept a felon as a
partner in a business enterprise.

Semler counters that he was a “passive investor” with no legal right to manage ARI
Overland, no authority to make decisions on behalf of the company, and no personal
responsibility to repay the loan. His investment of $250,000 was to be paid “up front.” But all
of that is beside the point. Semler asks us to assume he would comply with any limitations on
his control of the company. (See Corp. Code, 88 17005, 17103, 17150 [operating agreement and
articles of organization may limit authority of members of limited liability company, govern
their voting rights, and set forth their rights and duties with respect to management of company];
17101, subds. (a), (b) [member of limited liability company is not liable for company’s debts
except to extent shareholder of corporation would be liable for debts under law of contracts or
torts]; 17151 [articles of organization may provide that management is vested in one or more
members of limited liability company]; 17157 [unless otherwise stated in articles of
organization, every member of limited liability company is agent of company with authority to
bind it].) Yet GEBAM, Inc., was entitled to take into consideration the possibility that Semler
might have acted in an unlawful manner, justifying its insistence that he be excluded as a
member of, and an investor in, Overland Management. (See, e.g., BankPlus v. Kinwood Capital
Group, LLC (S.D.Miss. 2009) 430 B.R. 758 [where limited liability company consisted of two
members, one member acted without authority by transferring company property to his own
company and then taking out loans using transferred property as collateral]; In re Young (Bankr.
D.N.J. 2008) 384 B.R. 94, 100-101 [member of limited liability company with 50 percent
interest therein allegedly made unauthorized payments to himself]; In re Avalon Hotel Partners,
LLC (Bankr. D.Or. 2003) 302 B.R. 377, 379-381 [managing member of limited liability
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company filed bankruptcy petition on behalf of company without authority]; Stoker v.
Bellemeade, LLC (2005) 272 Ga.App. 817, 829-830 [615 S.E.2d 1] [one member of two-
member limited liability company was unauthorized to bring counterclaims against other
member on behalf of company, resulting in their dismissal], overruled on another point (2006)
280 Ga. 635 [631 S.E.2d 693].) It is immaterial that Semler would have been a member of a
managing member (Overland Management) of the limited liability company seeking the loan
(ARI Overland) as opposed to a member of the borrower (ARI Overland) itself. His ability to
engage in conduct harmful to the venture, with or without authority, was still a possibility of
legitimate concern.

In sum, Semler’s criminal record suggested he might engage in some form of mischief,
not legally authorized, that would jeopardize ARI Overland’s success, thereby risking
nonpayment of the loan and possibly resulting in a lower than expected return on GEBAM,
Inc.’s investment. This case does not raise the issue presented in cases like Cox, Stoumen,
Orloff, or Marina Point, where the courts determined whether a patron’s conduct on the
defendant’s premises was sufficiently disruptive or harmful to warrant his or her exclusion or
ejectment. Indeed, the complaint does not allege Semler ever stepped foot on GE Capital’s or
GEBAM, Inc.’s property. Rather, in this case, the question is whether the Unruh Civil Rights
Act required a commercial lender-investor to enter into a business relationship with a felon. The
focus here is on the felon’s potential threat to that relationship — the possibility of misconduct
committed on or off the premises that could harm the venture.

3. Consequences of Allowing Semler’s Claim

“All economic decisions involve choices and hence require decision makers to
discriminate between alternatives in making these choices.” (Roth v. Rhodes, supra,

25 Cal.App.4th at p. 538.) A commercial lending institution that invests in its borrowers’
ventures has a sufficient interest in “protecting . . . [its] investment . . . to justify distinctions
among its customers.” (Harris, supra, 52 Cal.3d at p. 1162.) The lending institution, not a
court, is in a better position to decide what criteria— including which aspects of a criminal

conviction — should be used in making loans and investments.
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“[Semler’s] view of the Act would involve the courts of this state in a multitude of
microeconomic decisions we are ill equipped to make. . . .

“A trial in such a case would explore issues such as what general [borrower] selection
criteria are the best predictors of default; what weight should be given to each criterion; what
threshold criteria, if any, are permissible; and what must be shown and by whom to validate
general or threshold criteria. The trial would devolve into a battle of economic studies and
experts, with each side arguing from statistical and other evidence in support of its favorite
criteria. And the outcome would be of little value to the parties (because the various economic
factors involved are subject to constant change) or to anyone else (because the fact-specific
decision would not allow other [commercial lending institutions] to predict what [criteria], if
any, would pass muster). . . . [T]he issue of what criteria could be used by [lenders] could be
tried and retried across the state as an issue of fact, with no prospect of certainty or stability in
the respective rights and duties of the parties.” (Harris, supra, 52 Cal.3d at p. 1166.)

In the words of our Supreme Court, “the economics of credit practices, whether those of
landlords or other businesses, have traditionally been left to the guidance of market forces or to
specific legislative and administrative action designed to address particular grievances.”
(Harris, supra, 52 Cal.3d at p. 1167, italics added.) Those words apply here. Semler’s claim is
better left to resolution, if any, by market forces and specific legislative or administrative action
tailored to his particular concern, not by expanding the scope of the Unruh Civil Rights Act. A
lender, not the judiciary, should decide such questions as whether a felony is sufficiently serious,
recent, and indicative of trustworthiness to warrant the denial of a loan and an investment.

Thus, under the factors established in Harris, we conclude GE Capital, acting through
GEBAM, Inc., did not violate the Unruh Civil Rights Act by denying a loan to, and by declining
to invest in, a limited liability company where a member of one of its managing members was a
felon.

B. Civil Code Section 51.5

By statute, “[n]o business establishment of any kind whatsoever shall discriminate

against, boycott or blacklist, or refuse to buy from, contract with, sell to, or trade with any

person in this state on account of any characteristic listed or defined in [the Unruh Civil Rights
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Act] or of the person’s partners, members, stockholders, directors, officers, managers,
superintendents, agents, employees, business associates, suppliers, or customers, because the
person is perceived to have one or more of those characteristics, or because the person is
associated with a person who has, or is perceived to have, any of those characteristics.” (Civ.
Code, § 51.5, subd. (a).)

Throughout his appellate briefs, Semler refers to his claims under Civil Code sections 51
and 51.5 as arising under the Unruh Civil Rights Act. That is incorrect. The Act is contained
solely in Civil Code section 51. (See Civ. Code, 8§ 51, subd. (a); Stamps v. Superior Court,
supra, 136 Cal.App.4th at pp. 1450-1451 & fn. 10; Alch v. Superior Court (2004)

122 Cal.App.4th 339, 395.) The Unruh Civil Rights Act (Civ. Code, § 51) was enacted in 1959
(see Stats. 1959, ch. 1866, § 1, p. 4424), while Civil Code section 51.5 was enacted in 1976 (see
Stats. 1976, ch. 366, § 1, p. 1013). The Legislature passed the Unruh Civil Rights Act to remedy
discrimination in public accommodations (see Cox, supra, 3 Cal.3d at pp. 212-214); in passing
Civil Code section 51.5, it was motivated by the Arab League’s boycott of Israel and a concern
that Arab-owned businesses in California would not sell products or services to Jews (see Sen.
Com. on Judiciary, Rep. on Assem. Bill No. 2553 (Reg. Sess. 1975-1976) as amended

January 22, 1976, p. 2; Review of Selected 1976 California Legislation, Business Associations
and Professions; business discrimination (1977) 8 Pacific L.J. 165, 201-203).

Nevertheless, putting aside the mistaken reference to the statutes, the analysis under Civil
Code section 51.5 would be the same as the analysis we have already set forth for purposes of
the Unruh Civil Rights Act. (See Legis. Counsel’s Dig., Assem. Bill No. 2553 (1976-1977 Reg.
Sess.) 1 Stats. 1976, Summary Dig., p. 95 [discussing Unruh Civil Rights Act in connection with
enactment of Civil Code section 51.5]; see also Jackson v. Superior Court (1994)

30 Cal.App.4th 936, 941 & fn. 3; Roth v. Rhodes, supra, 25 Cal.App.4th at p. 537.) GEBAM,
Inc., did not violate Civil Code section 51.5 by declining to “contract with” a limited liability
company where GEBAM, Inc., was to make a loan to, and invest its money in, the venture, and a
felon was a member of one of the company’s managing members.

It follows that Semler failed to allege a violation of the Unruh Civil Rights Act or Civil

Code section 51.5, and the trial court properly dismissed the case on demurrer.
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I
DISPOSITION
The order is affirmed.

CERTIFIED FOR PUBLICATION.

MALLANGO, P. J.

We concur:

ROTHSCHILD, J.

JOHNSON, J.

22



