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Richard Guillemn purports to appeal from the judgnment of
di smi ssal of his cross-conplaint that the trial court entered
after sustaining the denmurrer of Paul Stein and Ray Wall er
to the only counts of the pleading nam ng them as cross-
defendants. He al so appeals fromtwo postjudgnment orders
awar di ng costs and sanctions. W shall dism ss the appeal
from the judgnment and froman award of di scovery sanctions as
untinmely. W shall affirmthe award of costs, but will vacate
t he associated sanctions. |n doing so, we construe Government
Code section 6103.5 as authorizing the recovery of costs for
filing fees when a judgnent is entered in favor of public
officials acting in their official capacity. Qillemn’s
argunment to the contrary is neither frivolous nor otherw se a
proper basis for inposing sanctions.

I

The trial court entered judgnent dism ssing the cross-
conpl ai nt agai nst cross-defendants Stein and Wall er on
August 16, 2001, and they served notice of entry on GQuillemn
the next day. Sixty-one days later (Cctober 17), Guillemn
filed his notice of appeal. The cross-defendants contend the
notice of appeal is untinmely. @uillemn concedes the point in
his reply brief, but asks “by separate notion, relief to
consider his late filed appeal on the grounds that the late
filing was due to circunstances beyond his control.” This is
the entirety of his response.

Quillem n had 60 days fromthe date of service of the

notice of entry of judgnent to file his notice of appeal.
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(Rule 2(a)(2), Cal. Rules of Court.) Not only is his invocation
of unspecified “circunmstances beyond his control” nerely
conclusory, it is irrelevant. The 60-day period here pertinent
in which to file a notice of appeal is nandatory, and we do not
have jurisdiction to consider an appeal filed even one day after
it expires. (Hollister Conval escent Hosp., Inc. v. Rico
(1975) 15 Cal.3d 660, 674; Janis v. California State
Lottery Com (1998) 68 Cal.App.4th 824, 828-829.) We nust
therefore deny his notion to permt consideration of late-filed
noti ce of appeal and request for judicial notice and dism ss the
appeal fromthe judgnment without reviewing Quillemn’ s claim
t hat he has stated a cause of action under Civil Code
section 52.1 in the eighth count of the cross-conpl aint.
Il

Before entry of the judgnment dism ssing the cross-conpl ai nt
against Stein and Waller, the trial court granted the notion of
the cross-defendants to conpel further responses to their
i nterrogatories and awarded sanctions of $1,643. |In issuing a
postjudgnent order denying Guillemin s notion to tax costs, the
trial court included a “confirmation” of its earlier award of
di scovery sancti ons.

Sanctions for discovery abuse are not separately appeal abl e
unl ess they exceed $5,000. (Code Cv. Proc., 8§ 904.1, subd.
(b); see Estrada v. Ramrez (1999) 71 Cal.App.4th 618, 621.)
They ot herwi se can be reviewed only in the appeal fromthe fi nal
judgnment in the main action. (Russell v. General Mdtors Corp.

(1992) 3 Cal.App.4th 1114, 1119.) The order awardi ng di scovery
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sanctions was thus part of the judgnment in the present matter,
and is beyond our review for want of a tinely appeal.

It is immterial that the trial court later “confirmed”
its sanctions award in a postjudgnent order from which there
is atinly appeal. 1In order to be appeal able, a postjudgnent
order nust also raise an issue different fromthose enbraced
in the judgnment, otherwise it would give a party two chances
to appeal the same ruling and thus (as in the present case)
circunmvent the tine limt on appealing fromthe judgnment.
(Lakin v. Watkins Associated Industries (1993) 6 Cal.4th 644,
651.) As a result, the inclusion of the award of discovery
sanctions in the postjudgnment order is a nullity. W wll
dism ss that part of the appeal fromthe postjudgnent order.

The sol e issues on which our jurisdiction is properly
i nvoked are a $364 cost itemand $690 in sanctions. W now turn
to these issues.

[ 11
A

The judgnent of dism ssal did not specify the anmount
of costs to which the cross-defendants were entitled. They
subsequently filed a nenorandum of costs of $364 for fees
for their first appearance. M. CGuillemn filed his notice
of notion to tax this cost. He argued that neither cross-
defendant had paid filing costs because they were “governnent al
defendants.” (Cross-defendant Stein apparently was a

menber of the Cal averas County Board of Supervisors, while



cross-defendant Waller was the director of the county’s planning
depart nent.)

The cross-defendants’ opposition asserted that Governnent
Code section 8251 required Cal averas County to assune their
def ense because their actions arose out of the scope of their
enpl oyment.2 As a result, section 6103 exenpted them from payi ng

a filing fee.3 They contended that they then were entitled under

1 Furt her undesi gnated section references are to the Governnent
Code.

2 Section 825, subdivision (a) provides in pertinent part:
“[I']f an enpl oyee or fornmer enployee of a public entity requests
the public entity to defend himor her against any claimor
action against himor her for an injury arising out of an act or
om ssion occurring within the scope of his or her enploynent as
an enpl oyee of the public entity . . . and the enpl oyee or
former enpl oyee reasonably cooperates in good faith in the
defense of the claimor action, the public entity shall pay any
j udgnent based thereon or any conprom se or settlenent of the
claimor action to which the public entity has agreed.”

3 Section 6103 provides: “Neither the state nor any county,
city, district, or other political subdivision, nor any public
of ficer or body, acting in his official capacity on behal f of
the state, or any county, city, district or other political
subdi vi sion, shall pay or deposit any fee for the filing of any
docunent or paper, for the performance of any official service,
or for the filing of any stipulation or agreenent which may
constitute an appearance in any court by any other party to the
stipulation or agreenent. This section does not apply to the
St ate Conpensation | nsurance Fund or where a public officer is
acting wwth reference to private assets or obligations which
have come under his jurisdiction by virtue of his office, or
where it is specifically provided otherwise. No fee shall be
charged for the filing of a confession of judgnent in favor of
any of the public agencies naned in this section.

“No fee shall be charged any of the public agencies naned in
this section to defray the costs of reporting services by court
reporters. Such fees shall be recoverable as costs as provi ded
in Section 6103.5.”



section 6103.5 to recover the costs as part of the judgnment in
order to pay the fees to the court.4 The cross-defendants al so
nmoved for sanctions against Guillemn and his attorney for a
frivolous notion. (Code Cv. Proc., 8 128.7.) @uillemn
replied that cross-defendants were not entitled to recover
filing fees as costs because they never incurred the expense,
and were individuals rather than public agencies.

In the trial court’s order denying the notion to tax costs,
it awarded what it terned the “deferred filing fees.” Follow ng
a subsequent hearing on the request for sanctions, the trial

court also granted the notion for sanctions, awardi ng $690.

4 Section 6103.5 provides, in pertinent part: (a) Wenever a
judgnment is recovered by a public agency nanmed in Section 6103,
either as plaintiff or petitioner or as defendant or respondent,
in any action or proceeding to begin, or to defend, which under
the provisions of Section 6103 no fee for any official service
rendered by the clerk of the court, including, but not limted
to, the services of filing, certifying, and preparing
transcripts, nor fee for service of process or notices by a
sheriff or marshal has been paid, other than in a condemati on
proceeding, quiet title action, action for the forfeiture of a
fish net or nets or action for the forfeiture of an autonobile
or autonmpbiles, the clerk entering the judgnent shall include as
a part of the judgnent the anopunt of the filing fee, and the
anount of the fee for the service of process or notices which
woul d have been paid but for Section 6103, designating it as
such. The clerk entering the judgnent shall include as part of
t he judgnent the amount of the fees for certifying and preparing
transcripts if the court has, in its discretion, ordered those
fees to be paid.

“(b) When an anount equal to the clerk's fees and the fees
for service of process and notices is collected upon a
j udgnment pursuant to subdivision (a), those anmounts shal
be due and payable to the clerk and the serving officer
respectively. ”



Inits order, the trial court stated, “It was absolutely clear
that . . . 8 6103.5 authorized deferral of filing fees for
public officials and that the costs clained by Cross-Defendants
were incurred and will have to be paid to the Court Clerk if
recovered.”
B

Section 6103 provides in pertinent part that “[n]either the
state nor any county, city, district, or other political
subdi vi sion, nor any public officer or body, acting in [an]
official capacity . . . , shall pay . . . any fee for the filing
of any docunent 8

Quillem n contends this statute exenpts public officials
frompaying filing fees, thus public officials do not incur any
costs in this regard. He asserts that they therefore cannot
recover filing fees under one of the general requirenments of
costs set forth in Code of G vil Procedure section 1033.5:
“Costs are allowable if incurred, whether or not paid.” (Code
Civ. Proc., § 1033.5, subd. (c)(1), italics added.)?®

We are not persuaded. The | anguage of section 6103 does

not say the fees do not accrue. Rather, it says only that

the state, counties, cities, districts, political subdivisions,

5 Code of G vil Procedure section 1033.5 provides in pertinent
part: “(a) The following itens are all owabl e as costs under
Section 1032: [1] . . . [T

“(c) Any award of costs shall be subject to the foll ow ng:

“(1) Costs are allowable if incurred, whether or not
pai d. ”
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and public officers or bodies acting in an official capacity are
exenpt from paynent of the fees. Mreover, the argunent
di sregards the plain | anguage of section 6103.5, which provides
in pertinent part:

“(a) Wienever a judgnent is recovered by a public agency
named in Section 6103 . . . in any action or proceeding . . . ,

whi ch under the provisions of Section 6103 no fee for any .

filing . . . has been paid, . . . the clerk entering the
judgment shall include as a part of the judgnent the anount of
the filing fee . . . which would have been paid but for

Section 6103, designating it as such.

“(b) When an anount equal to the clerk’s fees . . . is
col | ected upon a judgnent pursuant to subdivision (a), those
anounts shall be due and payable to the clerk . 8

It is apparent that section 6103.5 considers the filing
fees to be an existing debt that sinply remai ns unpaid.

Filing fees are therefore costs incurred but not paid, which
are recoverabl e under the general costs statute. Moreover,
section 6103.5 specifically prescribes the inclusion of these
fees as costs in a judgnent, therefore a trial court does not
have any discretion to tax them

This | eaves Guillemn’s argunent that section 6103.5 does
not pertain to public officers such as the cross-defendants
because the statute limts itself to judgnents recovered by a
public agency. Quillemn is m staken.

““In construing a statute, a court [nust] ascertain the

intent of the Legislature so as to effectuate the purpose of
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the law.”” (People v. Coronado (1995) 12 Cal.4th 145, 151
(Coronado).) To determne legislative intent, we first exam ne
the words of the statute (ibid.), applying “their usual,

ordi nary, and commobn sense neani ng based [upon the | anguage]
used and the evident purpose for which the statute was adopted.”
(In re Rojas (1979) 23 Cal.3d 152, 155.) “The neaning of a
statute may not be determined froma single word or sentence;
the words must be construed in context, and provisions relating
to the sanme subject matter must be harnoni zed to the extent
possible.” (Lungren v. Deuknejian (1988) 45 Cal.3d 727, 735.)
If the words of the statute are anbi guous, a court “may resort
to extrinsic sources, including the ostensible objects to be
achieved and the legislative history.” (Coronado, supra,

12 Cal .4th at p. 151.) Applying these rules of statutory

interpretation, a court nmust sel ect the construction that
conports nost closely with the apparent intent of the
Legislature, with a view to pronoting rather than defeating the
general purpose of the statute, and to avoid an interpretation
that woul d | ead to absurd consequences.’” [Citation.]” (lbid.)

Public agency is a termthat can be reasonably interpreted
to include a variety of public litigants. And the Legislature
has defined public agency differently in Governnment Code

statutes as a neans of delineating the intended coverage of the

statute. (Cf. § 6500 [joint powers agreements];® § 31478 [county

6  Section 6500 provides: “As used in this article,
“public agency’ includes, but is not limted to, the
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enpl oyees’ retirenment law];’ § 53101 [l ocal energency tel ephone
systens].?8

In the case of section 6103.5, the Legislature has defined
publ i c agency by cross-referencing the reader to section 6103.
As stated infra, that section provides in pertinent part, that
“In]leither the state nor any county, city, district, or other
political subdivision, nor any public officer or body, acting
in[an] official capacity . . . , shall pay . . . any fee for

the filing of any docunent Si nce defendants are
public officers who acted in an official capacity, they are
included within the list of entities and persons delineated in
section 6103, and are therefore within the meaning of public

agency as that termis used in section 6103.5. The trial court

federal governnment or any federal departnent or agency,
this state, another state or any state departnent or
agency, a county, county board of education, county

superi ntendent of schools, city, public corporation, public
district, regional transportation comrission of this state
or another state, or any joint powers authority forned
pursuant to this article by any of these agencies.”

7 Section 31478 provides: “‘Public agency’ nmeans the United
States of Anerica, this state, or any departnent or agency of
either, or any county, or any city, which city or county is
within this state, or any public corporation, rnunici pal
corporation, or public district, which public corporation,
muni ci pal corporation, or public district is situated in whole
or in part wthin the county, and any |ocal agency formation
commission. [f] Section 31468 does not apply to this section.”

8 Section 53101 provides: “‘Public agency,’ as used in this
article, means the state, and any city, county, city and county,
muni ci pal corporation, public district, or public authority

| ocated in whole or in part within this state which provides or
has authority to provide firefighting, police, anbul ance,

nmedi cal , or other energency services.
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was therefore correct in ordering that filing fees be recouped
as costs in the judgnent.

Construing section 6103.5 in this way furthers the object
to be achieved, the evil to be renedied, the statutory schene of
which the statute is a part, and legislative history. Before
the enactnment of section 6103.5 in 1949, the exenption to paying
fees provided for in section 6103 operated to confer a speci al
benefit (the cost of services performed by the clerk) on
def endants successfully sued by public entities which was
ultimately paid for by all other litigants. As enacted in 1949,
section 6103.5 was sponsored by | ocal governnents as a revenue
enhancenment neasure to address this inequity.® It did not use
the term public agency, but rather delineated its scope by
stating in pertinent part: “Wenever a judgnment is recovered by
the plaintiff or petitioner in any action or proceeding to begin
whi ch under the provisions of Section 6103 no filing fee has

been paid . . . .”10 Thus, there was no ambiguity what soever

9 Governor’s O fice Legislative Menorandum on Assenbly Bil
No. 1827 (1949-1950 Reg. Sess.) June 28, 1949, page 1

10 As enacted in 1949, section 6103.5 provided: “Wenever a
judgnent is recovered by the plaintiff or petitioner in any
action or proceeding to begin which under the provisions of
Section 6103 no filing fee has been paid, other than in a
condemati on proceedi ng, the clerk entering the judgnent shal

i nclude as a part of such judgnent the anmount of the filing fee
whi ch woul d have been paid but for Section 6103, designating it
as such. Wen an anmount equal to such filing fee is collected
upon that judgnent, that anount shall be due and payable to the
clerk and remttances of the ampbunts so due shall be nade at

| east quarterly during the year by the fiscal officer of the
plaintiff or petitioner in the action or proceeding. No
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regarding the public litigants to which it pertained. It
pertained to all those listed in section 6103, and that Ii st
i ncl uded public officers who acted in an official capacity.
Section 6103.5 was anended in 1985; in so doing, the
Legislature significantly expanded its scope by incl uding
addi ti onal categories of fees that could be recoverable by a
county, and by including actions in which public litigants were
successful defendants as well as successful plaintiffs or
petitioners.1l Supported by county supervisors and clerks, the
anmendnent anticipated an increase in county revenue by nore
conprehensi vel y addressing the aforenmentioned inequity created
by the exenption provided for in section 6103.12 |t would
contravene the intent of the 1985 amendnment if we were to
construe the term public agency to reduce the categories of

public litigants covered by its terns.

interest shall be conmputed or charged on the anobunt of such
fee.” (8 6103.5, as enacted (Stats. 1949, ch. 789, p. 1528).)

11 Section 6103.5, as amended in 1985 (Stats 1985, ch. 254, § 1,
p. 1275), is nearly identical to that portion of the current
statute quoted in footnote 4, infra.

12 Senate Rules Committee, Office of Senate Fl oor Analyses,
Report on Senate Bill No. 691 (1985-1986 Reg. Sess.) as anended
April 23, 1985; Ceneral Counsel, County Supervisors Association
of California, letter to Assenblyman Elihu Harris in support

of Senate Bill No. 691 (1985-1986 Reg. Sess.) May 31, 1985;
Assenbly Comm ttee on Judiciary, Analysis of Senate Bill No. 691
(1985-1986 Reg. Sess.) as anended April 23, 1986 (hg. 5/31/85);
Assenbly Conmmittee on Judiciary, Republican Analysis of Senate
Bill No. 691 (1985-1986 Reg. Sess.) July 9, 1985; Ofice of
Local CGovernnent Affairs, Enrolled Bill Report, Senate Bil

No. 691 (1985-1986 Reg. Sess.) July 18, 1985.
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Al t hough cases are not authority for propositions not
necessarily decided by them we do note that our construction of
section 6103.5 is consistent with the way this court applied the
statute in Townzen v. County of El Dorado (1998) 64 Cal . App.4th
1350. There, a plaintiff brought an action against a county and
10 of its enployees. W held that the fee for an initia
appearance is determ ned per defendant, not per pleading. (Id.
at p. 1358.)

C

After the court denied the notion to tax costs, it held a
subsequent hearing on cross-defendant’s Code of Civil Procedure
section 128.7 notion for sanctions for the filing of a frivol ous
notion. The trial court awarded cross-defendants $690 in
sanctions. In its order, the trial court stated, “It was
absolutely clear that . . . § 6103.5 authorized deferral of
filing fees for public officials and that the costs claimed by
Cross-Defendants were incurred and will have to be paid to the
Court Clerk if recovered.”

Code of CGivil Procedure section 128.7 inposes a | ower
threshold for sanctions than is required under Code of Cvil
Procedure section 128.5. This is because Code of Civil
Procedure section 128.7 requires only that the conduct be
“obj ectively unreasonable,” while Code of Civil Procedure
section 128.5 also requires “a show ng of subjective bad faith.”
(In re Marri age of Reese & Guy (1999) 73 Cal.App.4th 1214,
1221.)
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Code of Civil Procedure section 128.7 was adopted to apply
rule 11 of the Federal Rules of Civil Procedure (hereinafter
rule 11), as anended in 1993, to cases brought on or after
January 1, 1995. (See Assem Com on Judiciary, 3d reading
anal ysis of Assem Bill No. 3594 (1993-1994 Reg. Sess.) as
anended May 23, 1994, pp. 1-2; Sen. Com on Judiciary, Analysis
of Assem Bill No. 3594 (1993-1994 Reg. Sess.) as anended
May 23, 1994, pp. 3-5; Sen. Com on Judiciary, Analysis of
Assem Bill No. 3594 (1993-1994 Reg. Sess.) August 23, 1994,

p. 2; Goodstone v. Southwest Airlines Co. (1998) 63 Cal.App.4th
406, 423 (Goodstone).) Because of this intent and the fact that
the wordi ng of Code of Civil Procedure section 128.7,

subdi visions (b)(2) and (c) is alnost identical to that found in
rule 11(b)(2) and (c), federal case law construing Rule 11 is
persuasive authority with regard to the neani ng of Code of Civil
Procedure section 128.7. (Goodstone, supra, 63 Cal.App.4th at

p. 422; Crommel |l v. Cunmm ngs (1998) 65 Cal. App.4th Supp. 10, 14,
fn. 6.)

Under both Code of Civil Procedure section 128.7 and
rule 11, there are basically three types of submtted papers
that warrant sanctions: factually frivolous (not well grounded
in fact); legally frivolous (not warranted by existing |aw or a
good faith argunment for the extension, nodification, or reversal
of existing law); and papers interposed for an inproper purpose.
(Code Civ. Proc., 8§ 128.7; Fed. Rules Gv.Proc., rule 11,

28 U.S.C.)
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Here, the trial court awarded sanctions because it found
the notion to tax costs legally frivolous. W reviewthe
court’s award under an abuse of discretion standard. (In re
Marri age of Drake (1997) 53 Cal.App.4th 1139, 1168.)

Witing in Operating Engi neers Pension Trust v. A C Co.
(1988) 859 F.2d 1336, the Ninth Crcuit Court of Appeals held
that “[r]Jule 11 nust not be construed so as to conflict with the
primary duty of an attorney to represent his or her client
zeal ously. Forceful representation often requires that an
attorney attenpt to read a case or an agreenent in an innovative
t hough sensible way. Qur law is constantly evolving, and
ef fective representati on sonetines conpels attorneys to take the
lead in that evolution. Rule 11 nust not be turned into a bar
to legal progress.” (ld. at p. 1344.) W find that these
principles are equally applicable to Code of G vil Procedure
section 128.7.

The trial court was not faced with a notion that was being
prosecuted for an inproper notive. |Its finding of frivol ousness
was based solely on the conclusion that any reasonabl e attorney
woul d agree that the notion is totally and conpletely w t hout
merit. (In re Marriage of Flaherty (1982) 31 Cal.3d 637, 650
[frivol ousness of appeal determned if (1) appeal is taken for
an inproper notive; or (2) it indisputably has no nerit].) 1In
so finding, the trial court acted unreasonably and arbitrarily.
The argunent advanced by Quillem n that cross-defendants were
not covered by section 6103.5 because they are individuals

rat her than public agencies is arguable. The term public agency
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does not usually connote an individual. One nust read the
statute with conpani on provisions of the Governnent Code and
correctly interpret legislative intent in order to understand
t he nore expansive neaning the Legislature assigned to the term
Thus, although Guillem n’s contention | acks persuasive force,
his notion was not frivolous and he was entitled to zeal ously
argue the point. W wll vacate the order awardi ng sanctions
for filing the notion to tax costs.
D1 sPcsI TI ON

Appel lant’s notion to permt consideration of late-filed
notice of appeal and request for judicial notice is denied. The
appeal fromthe judgnment is dism ssed. The appeal fromthe part
of the postjudgnent order “confirm ng” the discovery sanctions
is dismssed. The order denying the notion to tax costs is
affirmed. The order awarding sanctions for filing a frivol ous
notion to tax costs is vacated. The parties will pay their own

costs of appeal. (CERTIFIED FOR PUBLI CATI ON )

DAVI S , Acting P.J.

W& concur:

MCORRI SON , J.

RCBI E , J.
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