Filed 9/16/02; pub. order filed 10/10/02 (see end of opn.)
IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT
(Butte)

DARIN WLSON et al ., 039872
Plaintiffs and Appellants, (Super. Ct. No. 124581)
V.
FARVERS | NSURANCE EXCHANGE,

Def endant and Respondent.

Plaintiffs Darin WIlson and Elsa Littau submtted a cl aim
to defendant Farners |Insurance Exchange (Farnmers) under an all-
ri sk homeowner’s policy for the loss in the value of the house
i nsured by the policy, which was due to an unfini shed renovation
project on the house. After Farners denied the claim
plaintiffs sued Farners for breach of contract and negli gence.
The trial court granted summary judgnent in favor of Farmers on
the ground the | oss fromthe unfinished renovati on was not
fortuitous to plaintiffs. W conclude sunmary judgnment was
proper because the | oss was expressly excluded from coverage as
a | oss caused by inadequate repair, construction, renovation, or

renmodel i ng. Consequently, we will affirmthe judgnent.



FACTUAL AND PROCCEDURAL HI STORY

I n Novenber 1996, WIson sold a house to Bruce Wanpl er and
agreed to carry a second nortgage on the property behind a first
nortgage in favor of Littau (WIson's grandnother). The house
was insured under an all-risk honeowner’s policy issued by
Farmers. Littau was listed as a nortgagee on the policy,
VWanpl er was listed as a named insured, and Wl son was initially
listed as a naned i nsured but |ater changed to a nortgagee.

In February 1997, W/Ison saw that Bruce Wanpler’s son,
Chris, was renodeling the house, including replacing sone
exterior walls and part of the foundation and putting in new
pl unbi ng. Around March 1997, W/Ison saw nost of the exterior
wal | s of the house had been stripped down to the studs. WIson
was in agreement with the renodeling work because the Wanplers
told himthey were inproving the property and were going to put
t he house back together. Littau visited the house only once
during the renodeling and saw that sonme work had been conpl et ed.

In March 1999, WI son becane concerned about the inpairnent
of his security because Wanpl er had stopped maki ng paynents on
the | oans and had ceased any further renovation of the house.

In July 1999, WIson acquired the property by forecl osure when
the renovation was still unfinished. Both plaintiffs ultimtely
submtted a claimto Farnmers in August 1999. Although the claim
is not part of the record, it is undisputed plaintiffs sought to
recover under the policy for the loss in the value of the house

due to the unfinished renovati on.



After Farnmers denied the claim plaintiffs commenced this
action for breach of contract and negligence.l Farners noved for
sumary j udgnent on several grounds, including that the |oss
clainmed by plaintiffs was not covered under the policy because
it was not a fortuitous loss and that the | oss was specifically
excl uded from coverage because it was the result of faulty or
i nadequat e renodeling. The trial court agreed “that the course
of events in this case cannot be described . . . as a fortuitous
|l oss. Rather, it was a progressive, increnental |oss which
occurred with the plaintiffs’ full know edge. . . . Because
t hey knowi ngly stood by while the activity which deval ued their
collateral took place, the court nmust find that their loss did
not arise froma contingent or unknown event, and so was not a
fortuitous loss which is covered by the policy.” Plaintiffs
appeal fromthe resulting summary judgnent.

DI SCUSSI ON

Plaintiffs contend the trial court erred in finding their
cl ai mwas not based on a fortuitous |oss. They argue that while
t hey knew about the denolition work that was part of the
renmodel i ng process, they did not know Wanpl er woul d abandon the
renovation before it was conplete, leaving the house in a state

of disrepair. They contend Wanpler’'s failure to conplete the

1 The conpl aint al so included causes of action for bad faith
and intentional infliction of enotional distress, but plaintiffs
ultimately dism ssed those causes of action.



renovation was the | oss, which was fortuitous to them because
t hey had no reason to expect it.

W need not reach the issue of whether the | oss caused by
VWanmpl er’ s abandonnment of the renovation was a fortuitous loss to
pl aintiffs because we concl ude sunmmary judgnent was proper on
anot her basis asserted by Farmers in support its notion. (See
Sal azar v. Southern Cal. Gas Co. (1997) 54 Cal.App.4th 1370,
1376 [“Although the trial court nmay grant summary judgnent on
one basis, this court may affirmthe judgment under another”].)
Specifically, we conclude as a matter of law the |loss for which
plaintiffs sought coverage was expressly excluded fromthe
policy under what we will refer to as the "“inadequate
renovati on” excl usion.

The all -risk policy at issue here provided coverage for
“direct physical loss” to the house. Expressly excluded from
such coverage, however, was “loss to property . . . caused by

[ . . . [1] [flaulty, [i]nadequate or [d]efective; [1]
wor kmanshi p, repair, construction, renovation, [or]
r enodel i ng, ”

We conclude the loss in the value of a house due to an
unfini shed renovation project falls within the scope of this
exclusion as a | oss caused by inadequate repair, construction,
renovation, or renodeling. An unfinished renovation or
renodel i ng project that |eaves the house in disrepair is plainly
“i nadequate.”

Because plaintiffs, in their opening brief, addressed only

the fortuitous |oss issue, and because they did not file a reply



brief, we have no argunment fromplaintiffs on whether the
“i nadequat e renovation” exclusion applies here.2 In the trial
court, however, plaintiffs relied on the decision in Hone
Savi ngs of Anerica v. Continental Ins. Co. (2001) 87 Cal.App.4th
835 (Honme Savings) to support their contention that their |oss
did not fall within the scope of that exclusion.

I n Honme Savings, the plaintiff bank held a deed of trust on
a beachfront home in Corona Del Mar. \Wen the |oan went into
default, and the bank began forecl osure proceedi ngs, the bank
| earned for the first time that the owners had conveyed title to
the property to a third party, who had denvolished the house to
make way for new town hones. (Honme Savings, supra, 87
Cal . App. 4th at p. 839.) After acquiring the property at the
foreclosure sale with a credit bid that |eft an out-of-pocket
| oss of nore than $250, 000, the bank submtted a clai munder the
honeowner’s policy on the property, which the insurer rejected
for lack of a covered loss. (ld. at p. 840.)

Di vision One of the Second Appellate District ultimately
hel d that coverage exi sted under the policy because “the
denolition of the residence was entirely fortuitous from/|the

bank’ s] point of view” (Hone Savings, supra, 87 Cal.App.4th at

2 We have previously warned that “[s]ince this court may
affirmthe grant of summary judgnent on any ground properly

rai sed bel ow, whether or not addressed by the trial court,” the
“strategy” of “attack[ing] only the trial court’s reason for
granting summary judgnment” is “ill-advised.” (Cchoa v.
California State University (1999) 72 Cal. App.4th 1300, 1304.)
Plaintiffs failed to heed our warning.



p. 851.) The court also rejected the insurer’s argunment that
t he “i nadequate renovation” exclusion precluded the bank’s claim

because the denolition was only one elenent or step in the
overall process of the renovation, devel opnment and renodel i ng of
the property.’”3 (ld. at p. 852.) The court stated: “[We
conclude the faulty construction exclusion is insufficient to
preclude Hone Saving’s recovery as nortgagee for a third party’s
intentional denolition of the insured residence. Just as
several courts have concluded that sinply excluding acts of
conversion is insufficient to exclude the insured’ s intentiona
arson of a secured autonobile, we find that sinply excluding
damages flowing fromfaulty construction is insufficient to

excl ude the | oss caused by a third party’s intentional
dermolition of a secured residence.” (ld. at p. 854.)

The decision in Hone Savings is of no assistance to
plaintiffs for at |east two reasons. First, to the extent the
court in Hone Savings may have suggested the exclusion at issue
both here and there did not apply because it is limted to | oss
caused by “faulty construction,” we disagree with that
suggesti on because by its terns the exclusion applies nore
broadly to any | oss caused by faulty, inadequate, or defective

wor kmanshi p, repair, construction, renovation, or renodeling.

3 The exclusion at issue in Home Savings, which the court
referred to as “the faulty construction exclusion” (Home
Savi ngs, supra, 87 Cal.App.4th at p. 854), was virtually
identical to the “inadequate renovati on” exclusion at issue
her e.



Second, and nore inportantly, the factual distinctions
between this case and Hone Savings conpel a different result
here. In Hone Savings, the insured honme was not sinply
renovated or renodeled; it was conpletely destroyed, including
its foundation. When the bank foreclosed, all there was on the
property was a new sl ab and possibly sonme rough plunbing. (Hone
Savi ngs, supra, 87 Cal.App.4th at pp. 839-840.) Also, the
denolition was acconplished not by the nanmed insured with the
nort gagee’ s know edge, as here, but by a third party entirely
wi t hout the bank’s know edge. It was reasonable for the Hone
Savings court to conclude that the total destruction of the
i nsured hone by a third party w thout the bank’ s know edge was
not a risk the bank shoul d have reasonably understood was
excl uded from coverage under the “inadequate renovation”
exclusion. (See id. at p. 854 [“Hone Savings did not assune the
risk that a third party mght intentionally destroy the insured
property”].) Here, on the other hand, plaintiffs reasonably
shoul d have known a renovation project undertaken by or on
behal f of the naned insured with their know edge, which invol ved
sonme denolition but not the conplete destruction of the house,
gave rise to a risk that was excluded from coverage under the
“i nadequat e renovation” exclusion. The risk was that the
renovation or renodeling would be perforned defectively or
i nadequately, leaving the house in a state of disrepair that
reduced its value. This is exactly the sort of risk of |oss

expressly enconpassed by the “inadequate renovation” excl usion,



and exactly the sort of loss plaintiffs suffered when Wanpl er
abandoned his renovation of the house before it was conpl eted.
Qur interpretation of the scope of the “inadequate
renovation” exclusion is consistent with the only other case we
have found in this area -- Husband v. Lafayette Ins. Co.
(La. Ct. App. 1994) 635 So.2d 309. In Husband, a tenant nade a
nunber of unauthorized alterations to the house he was renting
fromthe plaintiffs. The work the tenant perfornmed was “shoddy
and extrenely unprofessional.” (l1d. at p. 311.) Wen the
tenant vacated the house, the plaintiffs discovered the
alterations for the first tinme. The defendant insurance conpany
denied the plaintiffs’ claimfor coverage under their all-risk
honeowner’s policy, relying at trial on the “inadequate
renovation” exclusion in the policy. 1In an analysis |ater
approved by the appellate court, the trial court held the
tenant’s alterations “were not excluded from coverage because
t hese renovati ons were not approved by the insured.” (lbid.)
As the trial court explained: “'This court interprets the
excl usion contained in the pertinent policy provisions to apply
to situations where the insured or soneone authorized by the
insured contracts for alterations to the property and is
dissatisfied with the quality of the perfornmance under that
contract. The insurer by this exclusion intended to prevent the
expansi on of coverage under the policy to insuring the quality
of a contractual undertaking by the insured of sonmeone
aut horized by him However, in this case the alterations were

undert aken w t hout authorization and in direct conflict with the



terns of the | ease, and therefore fall outside the exclusion of
the policy.”” (lbid.)

Qur decision is consistent with Husband because here, in
contrast to the situation in Husband, the renovation was
undertaken by the son of the naned insured, with the know edge
and inplicit approval of the nortgagees because they believed
t he renovati on woul d enhance the val ue of the hone, which was
the security for their loans.* Were, as here, the naned insured
or soneone authorized by the named i nsured engages in renovation
or renodeling with the know edge and approval of the nortgagee,
t he “i nadequat e renovati on” exclusion precludes the nortgagee
who is later dissatisfied with the quality of the insured s
performance of the renovation fromclaimng coverage because the
renovation has |left the property worth less than it was before.

Because the loss plaintiffs claimed fell within the scope
of the “inadequate renovation” exclusion as a matter of |aw, the
trial court properly granted summary judgnent in favor of

Far ners.

4 Plaintiffs assert in their opening brief that while they
“were pleased to learn of the renodel work,” they “never
approved or ratified the renodel work.” The |latter assertion,
however, is not supported by that portion of the record cited by
plaintiffs and therefore we disregard it.



DI SPCSI TI ON
The judgnent is affirnmed. Farners shall recover its costs

on appeal. (Cal. Rules of Court, rule 26(a)(1).)

RCBI E , J.

We concur:

DAVI S , Acting P.J.

MORRI SON , J.
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CERTI FI ED FOR PUBLI CATI ON

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

(Butte)
DARIN WLSON et al ., C039872
Plaintiffs and Appellants, (Super. Ct. No. 124581)
V. ORDER CERTI FYI NG

OPI NI ON FOR PUBLI CATI ON
FARMERS | NSURANCE EXCHANGE

Def endant and Respondent.

APPEAL from a judgnent of the Superior Court of Butte
County, Roger G | bert, Judge. Affirned.

Law O fice of Stephen P. Trover and Stephen P. Trover for
Plaintiffs and Appell ants.

Ri egel s Canpos & Kenyon and John E. Fischer for Defendant
and Respondent.

THE COURT:
The opinion in the above-entitled matter filed on
Septenber 16, 2002, was not certified for publication in the

Oficial Reports. For good cause it now appears that the
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opi nion should be published in the Oficial

or der ed.

BY THE COURT:

DAVI S

RCBI E

Acting P.J.
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Reports and it

is so



