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Plaintiffs-appellants were adversariesin aprior civil action. In thisaction, they sued
the County of San Bernardino (the County) and State of California (the State) for
intentional and negligent destruction of court records relating to the prior action and for
denial of civil and constitutional rights. Thetrial court sustained the County’s and State’s
demurrers without leave to amend. We affirm the judgment.

I
FACTUAL AND PROCEDURAL BACKGROUND

Asexplained more fully post, thisisthe second appeal to this court arising from the
underlying dispute. On our own motion, we take judicia notice of our file and our
unpublished opinion (Opinion) in the prior appeal, docket number E020941. (Evid. Code,
88 452, subd. (d)(1), 459, subd. (a).)1 The procedural history which followsis based in part

on the facts reflected in that file and opinion.

1 Our judicia notice of the file moots the State’ s unopposed request for
judicial notice of particular documentsin thefile.



A. ThePrior Action

In 1982, Verle and Janet Forbes sued A-L Financial Corporation (A-L) and Allan
Lobel in San Bernardino County Superior Court, Case No. VCV 3541 (the prior action, or
VCV 3541). After the prior action wasfiled, Janet Forbes died, and Verle Forbes continued
the action as the representative of her estate. Verle Forbes and the estate are referred to as
the Forbes plaintiffs.

The prior action involved a contractual dispute arising from A-L’ s purchase of
consumer contracts from the Forbes plaintiffs' cookware business. A-L filed across-
complaint against the Forbes plaintiffs. Each side alleged the other had retained funds to
which it was not entitled.

The prior action wastried in several phases over anumber of years. In 1997, the
court entered afinal judgment awarding the Forbes plaintiffs $1,071 against A-L and
awarding A-L $32,038.47, plus $87,230.90 in attorney fees, against the Forbes plaintiffs.

Both sides appealed to this court. The Forbes plaintiffs moved to vacate the
judgment and for anew trial, pursuant to Code of Civil Procedure section 914. That section
providesin relevant part that, when it isimpossible to obtain areporter’ s transcript on
appeal due to the loss or destruction of the reporter’ s notes, the court may vacate the
judgment appealed from and order anew trial.

This court granted the Forbes plaintiffs' motion in February 2000. We found that,
although some of the reporter’ s transcripts from the trial of the prior action were available,

virtually all of the transcripts from the phase of the trial relating to the Forbes plaintiffs



complaint were not available. Since we would need those transcriptsto rule on several
contentions on appeal, the appeal could not proceed, and anew trial was required.

B. The Present Action

The Forbes plaintiffs filed the present action against the County and the Statein
1999. A-L filed a separate action against the County and the State alleging the same claims
asthe Forbes plaintiffs alleged in their action. The two actions were consolidated. The
Forbes plaintiffsand A-L are referred to collectively in this opinion as plaintiffs, and the
County and the State are referred to collectively as defendants.

The operative complaints, to which the demurrers were sustained without leave to
amend, are the second amended complaint of the Forbes plaintiffs (SAC) and the first
amended complaint of A-L (FAC). Inrelevant part, the complaints alleged the following
facts.

After plaintiffs had filed their appealsin the prior action, the court clerk reported
that substantial portions of the clerk’ s and reporters’ transcripts were either missing or had
been inadvertently lost or destroyed. Plaintiffs are informed and believe the transcripts
were intentionally or negligently destroyed and that the destruction was related to the
manner in which the case was tried and/or to plaintiffs allegations of improper conduct on
the part of the court commissioner who presided over portions of the trial. Defendants also
withheld from plaintiffs the facts and circumstances leading to the destruction.

As aproximate result of the loss of the transcripts, plaintiffs suffered damages

which include loss of ajudgment in their favor and the costs of litigating the prior action.



In addition, due to the passage of time, plaintiffs were effectively prevented from
relitigating the prior action and therefore had to dismiss that action.

Based on these allegations, plaintiffs asserted causes of action for (1) intentional
destruction of court records, (2) negligence, and (3) denial of civil and constitutional
rights. In sustaining the County’ s and the State’ s demurrersto all three causes of action,
the court ruled: (1) thereisno cause of action for intentional destruction of evidence
under Cedars-Snai Medical Center v. Superior Court (1998) 18 Cal.4th 1 and Temple
Community Hospital v. Superior Court (1999) 20 Cal.4th 464; (2) plaintiffs had not pled a
basisfor statutory liability for negligence or facts creating a duty to support a negligence
claim; and (3) plaintiffs had not alleged conduct under color of state law which deprived
them of any right secured by the United States Constitution or laws. In addition, the State
was not a person subject to suit under Title 42 United States Code section 1983.

[l
DISCUSSION

A. Standards of Review

On appeal from the sustaining of ademurrer, this court assumes the truth of all
material facts properly pled. The judgment must be reversed if the plaintiff has stated a
cause of action under any possible legal theory. (Aubry v. Tri-City Hospital Dist. (1992) 2
Cal.4th 962, 966-967.) In deciding that question, the court exercises its independent
judgment. (Montclair Parkowners Assn. v. City of Montclair (1999) 76 Cal.App.4th 784,

790.)



Sustaining ademurrer without leave to amend is error if there is areasonable
possibility the defect can be cured by amendment. (Aubry v. Tri-City Hospital Dist.,
supra, 2 Cal.4th at pp. 966-967.) Denial of leave to amend isreviewed for abuse of
discretion. (Montclair Parkowners Assn. v. City of Montclair, supra, 76 Ca.App.4th at p.
790.)

B. Intentional and Negligent Destruction of Court Records (First and Second

Causes of Action)
1. Tort Liability of Public Entities

Plaintiffs' first and second causes of action, for intentional and negligent
destruction of court records, attempt to assert tort claims against public entities under state
law. Tort liability of public entitiesin Californiais governed by the Tort Claims Act (Gov.
Code, 88 810 et seq.).2 The act provides generally that public entities are not liable for
injuries “[€]xcept as otherwise provided by statute. ...” (8815, subd. (a).) Section 815
“abolishes all common law or judicially declared forms of liability for public entities,
except for such liability as may be required by the state or federal constitution, e.g., inverse
condemnation.” (Sen. Legis. Committee com., 32 West’s Ann. Gov. Code (1995 ed.) foll.

8815, p. 167.) Accordingly, “public entities may be held liable only if astatute. . .is

2 All further statutory references are to the Government Code unless otherwise
indicated.



found declaring them to beliable.” (Ibid.; see also Creason v. Sate Department of Health
Services (1998) 18 Cal.4th 623, 630.)

Section 815.6 provides a statutory basis for public entity liability under certain
circumstances. It states: “Where apublic entity is under amandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury, the
public entity isliable for an injury of that kind proximately caused by itsfailureto
discharge the duty unless the public entity establishes that it exercised reasonable diligence
to dischargethe duty.” Section 815.6 “declares the familiar rule, applicable to both public
entities and private persons, that failure to comply with applicable statutory or regulatory
standards is negligence unless reasonabl e diligence has been exercised in an effort to
comply with those standards.” (Cal. Law Revision Com. com., 32 West’s Ann. Gov. Code
(1995 ed.) foll. § 815.6, p. 210.)

2. Plaintiffs' Claims Under Section 815.6

Plaintiffs contend they have stated a valid tort claim against defendants pursuant to
section 815.6. They cite three Government Code sections which they contend imposed a
duty on defendants to preserve the records of thetrial in the prior action. Section 68152
permitstrial court clerksto destroy reporters notes “after final disposition of the
case....” Section 69846 requires superior court clerksto “safely keep or dispose of
according to law all papers and records filed or deposited in any action or proceeding

beforethecourt . ...” Finaly, section 69955 provides that reporting notes may be



destroyed “upon the order of the court.” (& 69955, subd. (€).)3 According to plaintiffs,
these statutes imposed a mandatory duty on defendants to retain the trial records until either
the action was finally resolved or the court ordered them destroyed. Defendants’ failure to
do so gaveriseto liability under section 815.6.

3. Liability Against the State Under Section 815.6

With respect to plaintiffs’ claims against the State based on section 815.6, an
immediate problem appears. None of the statutes on which plaintiffs rely purportsto
impose any duty on the State. Instead, as our recitation ante shows, the statutes place a duty
ontrial court clerks and, perhaps, on court reportersto preservetrial court records.

Neither the State nor any of its employeesis mentioned in any of the statutes.

To support liability under section 815.6, a statute must impose a duty on the specific
public entity sought to be held liable. For example, the Supreme Court held that a statute
imposing aduty on “[€]very teacher in the public schools’ to “hold pupilsto astrict
account for their conduct on the way to and from school, on the playgrounds, or during
recess’ (Ed. Code, § 44807) could not support a claim against a school district under
section 815.6. The statute did not purport to impose aduty on the district itself. (Hoff v.

Vacaville Unified School Dist. (1998) 19 Cal.4th 925, 939.)

3 Though as defendants note plaintiffs did not cite these statutes in their
complaints, we must of course reverse the sustaining of the demurrersif the complaints
could be amended to state avalid claim by citing the statutes. (Aubry v. Tri-City Hospital
Dist., supra, 2 Cal.4th 962, 967.)



Here, similarly, plaintiffs have failed to identify any statute imposing a duty on the
State to preservetrial court records. Accordingly, they cannot assert liability against the
State based on section 815.6.

4, “Injury” under section 815.6

Plaintiffs’ purported claims under section 815.6 suffer from another potential
defect, which affects liability against not only the State but also the County. Section 815.6
imposes liability only “for an injury” caused by the failure of a public entity to dischargeits
statutory duty. The definition of “injury” for purposes of section 815.6 is set forth in
section 810.8. Asexplained by the Supreme Court in Aubry v. Tri-City Hospital Dist.,
supra, 2 Cal.4th 962 (Aubry): “For purposes of the Tort Claims Act, injury is defined as
‘death, injury to a person, damage to or loss of property, or any other injury that a person
may suffer to his person, reputation, character, feelings or estate, of such nature that it
would be actionable if inflicted by a private person.” (Gov. Code, 8 810.8, italics
added.).” (Id., at p. 968.) Asfurther explained by the CaliforniaLaw Revision
Commission: “The purpose of the definition isto make clear that public entities and public
employees may be held liable only for injuriesto the kind of interests that have been
protected by the courts in actions between private persons.” (Cal. Law Revision Com.
com., 32 West's Ann. Gov. Code (1995 ed.) foll. § 810.8, p. 155.)

In Aubry, the Supreme Court considered whether a public hospital district could be
held liable under Government Code section 815.6 for not requiring its contractor to pay the
prevailing wage required by the Labor Code for public works projects. The court concluded

that the harm suffered by the underpaid workers was not an “injury” within the meaning of



section 810.8, because it would not “be actionable if inflicted by a private person.” Since
the Labor Code only required payment of the prevailing wage on public works projects, a
private person could not be held liable for failing to pay the prevailing wage and the injury
to the workers was “not included within the Tort Claims Act’ s definition of injury.”
(Aubry, supra, 2 Cal.4th 962 at p. 968.)

Under Aubry, we therefore must determine whether the “injuries’ on which
plaintiffs’ first and second causes of action are based -- the intentional and negligent
destruction of the court records-- would be actionable against a defendant which was not a
public entity. We turn now to that question.

5. Liability of private persons for destruction of evidence

In Cedars-Sinai Medical Center v. Superior Court, supra, 18 Cal.4th 1 (Cedars-
Snai), the California Supreme Court held thereis no tort remedy for the intentional
spoliation of evidence by a party to the cause of action to which the spoliated evidenceis
relevant in cases in which the spoliation victim knows or should have known of the alleged
spoliation before thetrial or other decision on the merits of the underlying action. (Id., a
pp. 17-18.) In Temple Community Hospital v. Superior Court, supra, 20 Cal.4th 464
(Temple Community), the court extended its holding in Cedars-Sinai to casesin which the
person who destroys or suppresses the evidence is not a party to the underlying lawsuit.
(Temple Community, supra, at p. 478.)

The Supreme Court in Cedars-Sinai and Temple Community cited several public
policy considerationsin support of its holdings that no tort liability should be recognized

for spoliation of evidence. First among these was the policy against creating “ derivative”
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tort remedies for misconduct occurring in the course of litigation. Creating atort remedy
for spoliation would spawn “endless litigation” in which a dispute could never befinally
resolved, because an unsuccessful litigant could aways file anew action claiming that
evidence which might have affected the outcome of the original action had been destroyed
by another litigant or athird party. (Cedars-Snai, supra, 18 Cal.4th at pp. 8-11; accord,
Temple Community, supra, 20 Cal.4th at pp. 471-473.)

Second, the court observed that a number of nontort remedies already existed to
deter the intentional destruction of evidence by litigants or third parties. The court inthe
underlying action could impose evidentiary sanctions, such as an inference that the
unavailable evidence was unfavorabl e to the party who destroyed or suppressed it. The
victim of the spoliation similarly could be permitted to explain to the jury why the evidence
was not available, so that the jury would not hold against the victim its failure to produce the
evidence. The court could also impose monetary or contempt sanctions on the spoliator. In
addition, any person willfully destroying evidence would incur criminal liability. (Pen.
Code, § 135; Cedars-Snai, supra, 18 Cal.4th at pp. 11-13; Temple Community, supra, 20
Cal.4th at pp. 474, 476-477.)

Finally, the court in Cedars-Sinai and Temple Community noted that in many cases
of alleged spoliation it would be impossible to prove causation or damages, because there
would be no way to determine what the unavailable evidence would have shown, or even
which party it would have helped. For the same reason, recognizing a spoliation cause of
action would risk anomalous resultsin which parties could recover damages for spoliation

of evidence when they would not have won the underlying action if the evidence had been
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available. To avoid being exposed to such unwarranted liability, one in the possession of
evidence would have take extraordinary measuresto preserveit for an indefinite period,
resulting in increased costs with little benefit in most cases. (Cedars-Sinai, supra, 18
Cal.4th at pp. 13-15; Temple Community, supra, 20 Cal.4th at pp. 474-476.)

Neither Cedars-Snai nor Temple Community considered whether tort liability
should be permitted for negligent, as opposed to intentional, destruction or suppression of
evidence. In several later decisions, however, various Courts of Appeal concluded the same
considerations identified in Cedars-Sinai and Temple Community should preclude
recognition of tort liability for negligent spoliation, whether by litigants or third parties.
(Coprichv. Superior Court, supra, 80 Cal.App.4th 1081, 1090; Lueter v. State of
California (2002) 94 Cal.App.4th 1285, 1301; see also Penn v. Prestige Sations, Inc.
(2000) 83 Cal.App.4th 336, 344 [policy reasonsrelied upon in Cedars-Snai and Temple
Community “arguably” defeat liability for negligent spoliation].) Thiscourt, in fact,
reached the same conclusion in Farmers Ins. Exchange v. Superior Court (2000) 79
Cal.App.4th 1400, 1407.

6. Effect of statutory duty to preserve evidence

In our view, the decisions discussed ante establish beyond reasonable dispute that
there isno tort cause of action against alitigant or third party for intentional or negligent
destruction of evidence. Hence, the injuries complained of in plaintiffs' first and second
causes of action are not the kind that would be actionable if inflicted by a private person.
Under Aubry, therefore, there is no compensabl e injury under section 810.8 and no basis

for tort liability based on a mandatory statutory duty under section 815.6.
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For this reason, plaintiffs’ argument that the spoliation cases are inapposite because
they involved parties who, unlike defendants here, had no statutory duty to maintain records
ismisplaced. AsAubry makes clear, the fact a public entity has a statutory duty to act or
refrain from acting is not enough to create tort liability for aviolation of that duty. Rather,
the plaintiff also must show the resulting injury would be actionable against a private
person. The spoliation cases establish that the injuries aleged in plaintiffs' first and second
causes of action do not meet that requirement.

The conclusion that a statutory duty to preserve evidence is not enough by itself to
warrant tort liability is supported not only by the Supreme Court’ s analysisin Aubry, but
aso by the court’ s discussion in Temple Community. The court in Temple Community, in
fact, rejected the ideathat violation of such a duty should lead a court to employ “the
burdensome and inaccurate instrument of derivative tort litigation in the case of third party
spoliation.” Instead, the court stated: “We observe that to the extent a duty to preserve
evidence isimposed by statute or regulation upon the third party, the Legislature or the
regulatory body that has imposed this duty generally will possess the authority to devise an
effective sanction for violations of that duty.” (Temple Community, supra, 20 Cal.4th at p.
477)

Here, the Legislature has provided aremedy for the loss or destruction of court
recordsin the form of Code of Civil Procedure section 914, the remedy granted by this
court in the prior appeal. The Legislature aso hasimposed criminal liability on anyone who
intentionally destroys evidence. (Pen. Code, § 135.) The absence of any provision by the

Legislature for atort remedy suggests none was intended.
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Lueter v. Sate of California, supra, 94 Cal.App.4th 1285 (Lueter) al so supports
the conclusion there should be no tort liability notwithstanding a public entity’ s duty to
preserve evidence. The plaintiffsin Lueter were sued when atire on their tanker truck blew
out and caused an accident. The plaintiffs aleged the California Highway Patrol (CHP)
took apiece of the tire from the scene as potential evidence but later negligently threw it
away, preventing the plaintiffs from proving the tire was defective.

The court held the plaintiffs could not assert a claim for negligent spoliation.
Significantly for our purposes, the Lueter court reached this conclusion despite the
plaintiffs argument that the CHP, as a state agency, had a duty to preserve the evidence.
The court noted that under section 815.2, subdivision (a) apublic entity isliable for injury
proximately caused by its employeeif the employee would be liable. Section 820,
subdivision (a) providesthat a public employee “isliable for injury caused by his act or
omission to the same extent as a private person.” Consequently, “absent a statute
specifically imposing liability, apublic entity and its employees are not liable for causes of
action in tort that could not be pursued against aprivate party.” (Lueter, supra, 94
Cal.App.4th at p. 1300.) Sincethetort of negligent spoliation cannot be pursued against a
private party, “[i]t followsthat any liability for spoliation against a public entity and its
employees must be created statutorily rather than judicialy.” (lbid.)

The Lueter court further held that “[i]n order to find a statutorily based cause of
action for negligent spoliation, it is not enough to find that the public entity had alegal duty
with respect to property. Even though a person may have a duty to preserve evidence,

countervailing considerations dictate against an expansive, speculative tort of spoliation.
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[Citations.] Instead, aduty to preserve evidence should be addressed through other means
[citation], such as effective sanctions devised by the Legislature or by regulatory bodies.
[Citation] It followsthat in order to establish atort for spoliation of evidence, a statute
must expressly impose a spoliation remedy.” (Lueter, supra, 94 Cal.App.4th at p. 1300.)

Lueter thus reached the same conclusion as did Aubry, though by a different
statutory route. Where Aubry focused on the absence of a compensable “injury” under
sections 810.8 and 815.6, Lueter relied on the limitation of public entity liability for acts
of its employees under sections 815.2 and 820. The important point for purposes of this
caseisthat both courts found the existence of a statutory duty to be an inadequate basis for
tort liability in the absence of a statute expressly creating such liability where the injury
giving rise to the claim would not be actionable against a private party. The reasoning of
both Aubry and Lueter therefore supports the trial court’ s finding of no liability in this
case.

Finally, evenif we did not conclude plaintiffs' claimsfor intentional and negligent
destruction of records were foreclosed by the authorities discussed above, we would reach
the same conclusion based on the public policy considerations that led the Supreme Court
to regject tort liability in Cedars-Snai and Temple Community. Most of those
considerations apply fully to the present case. First, recognizing liability in this context
would encourage the kind of “derivative” litigation the Supreme Court sought to avoid.
Indeed, such litigation already has occurred, with the prior action arising from the original
contractual dispute spawning the current tort action alleging destruction of records. If

liability were recognized, there would be atort lawsuit in every case in which an appellate
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court granted a new trial pursuant to Code of Civil Procedure section 914. Whichever party
lost the retrial could always argue it would have won either the appeal or the retrial had the
reporter’ stranscript of the first trial not been lost.

Second, as noted, the L egislature has devised nontort remedies to address the
problem of destruction of records, in the form of Code of Civil Procedure section 914 and
Penal Code section 135. Plaintiffs' argument that the remedy of anew trial under section
914 is an empty one because the passage of time has made it impossible to retry the caseis
not persuasive. An appeal and retrial isapossibility in every case. It isincumbent on the
parties to take stepsto insure their ability to retry the caseif aretrial becomes necessary.

Finally, the problem of the impossibility of proving causation and damages applies
with particular forcein this case. Sincethe plaintiffsin this case were adversariesin the
prior action, they could not each have been damaged by the destruction of the records. At
least one party would have lost the prior appeal regardless of whether the trial records had
been available. What the outcome of that appeal and any resulting retrial might have beenis
amatter of pure speculation which should not serve asabasisfor tort liability.

7. Plaintiffs’ additional contentions

Plaintiffs assert several additional reasons why the spoliation decisions should not
be held to foreclose liability in thiscase. First, they point out the decisions were not
discussed in the papersin support of defendants’ demurrers. Rather, the court raised
Cedars-Snai and Temple Community on its own motion at the hearing on the demurrers.
Plaintiffs argue this procedure deprived them of notice and an opportunity to address the

spoliation cases in their oppositions to the demurrers.
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We note that plaintiffs made no objection in the trial court to the court’ sreliance on
the spoliation cases, nor did they request leave to submit additional papers addressing the
cases. Moreover, plaintiffs have had afull opportunity to address the spoliation casesin
their briefing in this court. The issue whether a cause of action existsis “a pure question of
law” which may be reached on appeal whether or not it was raised by demurrer in thetria
court. (Schnall v. Hertz Corp. (2000) 78 Cal.App.4th 1144, 1152; Henry v. Associated
Indemnity Corp. (1990) 217 Cal.App.3d 1405, 1413, fn. 8.) Hence, it is appropriate for
this court to consider the spoliation cases notwithstanding defendants’ failure to raise those
casesin thetrial court.

Plaintiffs also assert that a distinction should be made between destruction of
“evidence” asin the spoliation cases and destruction of court records asin this case. We
see no meaningful distinction. The Code of Civil Procedure specifically refersto
reporters’ transcripts as“evidence” of the proceedings. (Code Civ. Proc., 8 273.)
Moreover, as discussed ante, most of the public policy considerations identified by the
Supreme Court in Cedars-Sinai and Temple Community as militating against tort liability
for spoliation of physical or documentary “evidence” apply equally to destruction of court
records by the public entities charged with responsibility for maintaining them.

Plaintiffs next point out that the court in Cedars-Snai did not decide whether atort
cause of action for spoliation should be recognized in cases “in which the spoliation victim
neither knows nor should have known of the spoliation until after a decision on the merits

of the underlying action.” (Cedars-Snai, supra, 18 Cal.4th at p. 18, fn. 4.) Here,
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plaintiffs argue, they did not know of the destruction of the records until after the decision
on the meritsin the prior action.

The court in Cedars-Snai did not explain why it might be important whether the
spoliation victim learned of the spoliation before a decision on the merits. The court did
not have to address the matter in Cedars-Snai, because there was no question the victim in
that case knew of the spoliation before the underlying action was decided. The discussion
in Cedars-Snai suggests that the point at which the victim becomes aware of the spoliation
might be important because it might affect the remedies available. In other words, if the
victim learns of the spoliation before the underlying case goesto trial, the victim can
request evidentiary sanctions such as an instruction that the lost evidence would have been
unfavorable to the party which caused the spoliation. Once atrial has occurred, only more
limited remedies, such asaretrial, would be available.

If thisisthe significance of the timing factor alluded to in Cedars-Sinai, it hasno
relevancein this case. Because of the nature of the alleged injury -- destruction of trial
records that would have been used to prosecute an appeal -- plaintiffs could not have learned
of theinjury while the underlying case was being tried, and nothing could have been done
during the trial that would have remedied the injury; indeed, the injury had not yet occurred
at that point. Thus, unlike the victim in the more typical spoliation case where the evidence
islost before the case istried, plaintiffs suffered no additional prejudice by reason of the
fact they did not discover the destruction until after the trial was completed. We therefore

conclude that fact should not militate in favor of imposing tort liability in this case despite

18



the general rule of Cedars-Snai, Temple Community, and the subsequent Court of Apped
decisions foreclosing such liability.

Plaintiffs finally assert that tort liability for negligent destruction of evidence
remains viable under Johnson v. United Services Automobile Assn. (1998) 67 Cal.App.4th
626. In Johnson, the court recognized “alimited cause of action for negligent spoliation
of evidence by athird party spoliator” notwithstanding Cedars-Snai. (Johnson, supra, a
pp. 629, 632.) However, the courtsin both Coprich v. Superior Court, supra, 80
Cal.App.4th 1081, and Lueter, supra, 94 Cal.App.4th 1285 concluded the basis of
Johnson’s holding -- that the considerations relied upon in Cedars-Snai did not preclude
liability for third party negligent spoliation -- was inconsistent with the Supreme Court’s
subsequent analysisin Temple Community. (Coprich, supra, at p. 1091; Lueter, supra, a
pp. 1288, 1295.) Lueter’srejection of Johnson is especially significant, since Lueter was
decided by the same court that had decided Johnson. For the reasons stated in Lueter and
Coprich, we agree with those decisions that Johnson is no longer viable.

8. Conclusion

For the foregoing reasons, plaintiffs state law claimsfor intentional and negligent
destruction of records are barred as a matter of law. Plaintiffs could not amend to
overcome thisdefect. The court properly sustained the demurrers and dismissed the first
and second causes of action.

C. Civil/Constitutional Rights Claims (Third Causes of Action)

Plaintiffs' third causes of action, for denial of civil and constitutional rights, allege

that defendants’ destruction of the trial records of the prior action deprived plaintiffs of
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their rights to due process and to the enforcement of their contractual rights. Plaintiffs
contend the loss of the trial records prevented them from perfecting their appeal or
relitigating the merits of the prior action. They contend they have stated facts sufficient to
support a cause of action for deprivation of their federal right of due process under Title 42
United States Code section 1983 (section 1983) and for deprivation of their right of due
process under the California Constitution.

Section 1983 provides, in relevant part, that “[e]very person who . . . subjects, or
causes to be subjected, any citizen of the United States . . . to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for redress. . .."
Preliminarily, we note that states and state officials acting in their official capacities are
not “persons’ subject to suits for damages under section 1983. (Will v. Michigan Dept. of
Sate Police (1989) 491 U.S. 58, 71 [109 S.Ct. 2304, 2312, 105 L.Ed.2d 45]; General
Motors Corp. v. City and County of San Francisco (1999) 69 Cal.App.4th 448, 458.)
Thus, any claim plaintiffs may have under section 1983 would be confined to the County
and its officials and state officials acting in their individual capacities.

1. Negligent destruction

Federal case law indicates thereisno liability under section 1983 for negligent loss
of court records. In Seldon v. Goodman (S.D.N.Y. 1980) 487 F.Supp. 30, the plaintiff in a
section 1983 action claimed he was unable to obtain judicial review of histermination from

public employment because the court clerk lost the file of the plaintiff’ s special proceeding
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to compel hisreinstatement. The plaintiff claimed he had been deprived of hisright of
access to the courts. (Seldon, supra, at p. 32.)

The federal court held the plaintiff had failed to allege adeprivation of a
constitutional right and dismissed his complaint. The court stated: “The Constitution
cannot be read to guarantee infallible court clerks any more than it can be read to guarantee
infallible police officers, or for that matter, infallible judges. The most that can reasonably
be required is that the state provide a mechanism for the correction of mistakes when they
occur.” (Seldon v. Goodman, supra, 487 F.Supp. at p. 33.)

Here, the state has provided a mechanism for the correction of mistakes causing loss
of trial court records. Code of Civil Procedure section 914 providesfor anew trial in such
acase. CaliforniaRulesof Court, rules 7 and 8 provide for the use of an agreed or settled
statement in place of the usual trial record. Under Seldon v. Goodman negligent loss of
court records does not amount to a constitutional violation. Accordingly, plaintiffs
allegations of negligent destruction are insufficient to state a section 1983 claim.

2. Intentional destruction

Turning to plaintiffs’ alternative claim that the records of the prior action were
intentionally destroyed, we notefirst that “[lI]ocal governments have no liability under 42
United States Code section 1983 simply because their employees may have violated a
plaintiff’s constitutional rights; the doctrine of respondeat superior does not apply.”
(Choate v. County of Orange (2000) 86 Cal.App.4th 312, 328.) “A local governmental
unitisliable only if the alleged deprivation of rights ‘implements or executes a policy

statement, ordinance, regulation, or decision officially adopted and promulgated by that
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body’ s officers,” or when the injury isin ‘execution of a[local] government’ s policy or
custom, whether made by its lawmakers or by those whose edicts or acts may fairly be said
to represent official policy.”” (County of Los Angelesv. Superior Court (1998) 68
Cal.App.4th 1166, 1171, quoting Monell v. Department of Social Services of City of New
York (1978) 436 U.S. 658, 690, 691, 694 [98 S.Ct. 2018, 2035-2036, 2037-2038, 56
L.Ed.2d 611].)

Plaintiffs have not alleged that the records of the prior action were destroyed
pursuant to any official policy of the County or in execution of its policy or custom.
Hence, they have not stated a section 1983 claim against the County based on the alleged
intentional destruction. Thus, any section 1983 claim plaintiffs could assert would be
limited to individual county officials and state officialsin their individual capacity.

Some federal decisions have imposed section 1983 liability where “‘[s]tate officials
wrongfully and intentionally conceal information crucial to aperson’s ability to obtain

1"

redress through the courts, and do so for the purposes of frustrating that right ... ."”” (Inre:
Cincinnati Radiation Litigation (S.D. Ohio 1995) 874 F.Supp. 796, 823.) Asthe quoted
language shows, however, liability exists only where the concealment is done for the
purpose of frustrating the plaintiff’s accessto the courts. Thus, the plaintiff must establish
that the concealment “was intended to keep the plaintiff from discovering and proving a
violation of [hisor her] rights....” (Gonsalvesv. City of New Bedford (D. Mass. 1996)
939 F.Supp. 921, 927.)

Plaintiffs have not satisfied this requirement. They merely allege, on information

and belief, that defendants' alleged intentional destruction of the records was “related to
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the manner in which the case was tried and/or the allegations of impropriety associated with
the Motion to Disqualify Commissioner Thomas[4] and/or for other unknown reasons.”
These vague and equivocal statements manifestly do not amount to allegations that any
county or state officials acted for the purpose of frustrating plaintiffs’ ability to litigate the
appeal or retria of the prior action, theinjury plaintiffs claim to have suffered on account
of the destruction of the records.

We therefore conclude plaintiffs have failed to state avalid claim for denial of civil
or constitutional rights under section 1983. Nor have plaintiffs cited any authority that
would support a cause of action for violation of state constitutional rights under the
circumstances alleged here. Since plaintiffs have not shown they could make the required
alegationsif given another opportunity to amend, the court properly sustained the
demurrers and dismissed the third causes of action.

1
DISPOSITION
The judgment is affirmed. Respondents shall recover costs on appeal.

NOT TO BE PUBLISHED IN OFHCIAL REPORTS

4 Commissioner Thomas presided over part of thetrial of the prior action.
Plaintiffs allege Verle Forbes moved to disqualify Commissioner Thomas for alleged
improper conduct concerning communications with one of the court reporters. They do not
elaborate as to the nature of the alleged improper conduct.
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We concur:
HOLLENHORST
Acting P.J.
WARD
J.
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