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2. 

 Plaintiff appeals from (1) an order denying him attorney fees under California‟s 

private attorney general doctrine, which is set forth in Code of Civil Procedure section 

1021.51 and (2) an order applying section 998 to limit his recovery of costs to those 

incurred prior to defendants‟ May 7, 2007, offer to compromise. 

 We conclude that this litigation, which resulted in a published decision regarding 

the meaning and application of Government Code section 3304, subdivision (c) 

(Robinson v. City of Chowchilla (Dec. 23, 2011) ___ Cal.App.4th ___), enforced an 

important right affecting the public interest and conferred a significant benefit on the 

general public and a large class of persons.  Thus, we will reverse the denial of the 

motion for attorney fees and remand to the trial court for it to determine whether the 

“financial burden of private enforcement” justifies an award of attorney fees under 

section 1021.5 using the cost-benefit analysis recently approved by the California 

Supreme Court in Conservatorship of Whitley (2010) 50 Cal.4th 1206. 

 We also conclude that (1) substantial evidence supports the trial court‟s finding 

that the offer to compromise was in fact served upon plaintiff‟s counsel and (2) the trial 

court did not abuse its discretion in determining that defendants‟ section 998 offer to 

compromise the lawsuit for approximately $61,000 was reasonable and made in good 

faith.  Nevertheless, we will direct the trial court to vacate its order taxing costs until it 

has resolved the attorney fees motion, after which it may enter an appropriate order 

regarding the motion to tax costs. 

BACKGROUND 

 Plaintiff John Robinson was employed as chief of police by the City of 

Chowchilla for approximately six years.  When his employment was ended in September 

2003, Robinson sued the City of Chowchilla, its city council, and a city administrator, 

Nancy Red (collectively, City).  Robinson alleged that City (1) violated his rights under 

the Public Safety Officers Procedural Bill of Rights Act (POBRA) (Gov. Code, § 3300 et 

                                                 
1All further statutory references are the Code of Civil Procedure unless stated otherwise. 
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seq.), (2) breached his employment contract, and (3) wrongfully terminated his 

employment in violation of public policy. 

 In 2005, Robinson won his POBRA claim and the trial court issued a peremptory 

writ of mandate, ordering City to provide Robinson with written notice of removal, the 

reasons for the removal, and an opportunity for an administrative appeal in accordance 

with Government Code section 3304, subdivision (c). 

 City challenged the trial court‟s issuance of the peremptory writ of mandate 

through both a writ petition and an appeal filed with this court.  We summarily denied the 

writ petition and dismissed the appeal.  (Robinson v. City of Chowchilla (Oct. 27, 2006, 

F048561) [nonpub. opn.] [appeal dismissed because writ of mandate issued was not 

appealable under any exception to the one final judgment rule].) 

 In May 2007, while City‟s motion for summary adjudication was pending, City 

served Robinson‟s attorney with a section 998 offer to compromise the case for 

$61,592.47, with each party bearing its own costs.  Robinson did not accept the offer. 

 In June 2007, the trial court granted summary adjudication in favor of City as to 

the fifth cause of action (wrongful termination in violation of public policy) on the 

ground that Robinson did not file any claim for damages with City as required by the 

Government Claims Act (Gov. Code, § 810 et seq.). 

 The remaining claims in Robinson‟s complaint were heard by the trial court in 

July 2008.  In February 2009, the trial court issued a statement of decision, finding that 

City breached Robinson‟s employment contract and that Robinson was entitled to receive 

six months‟ severance pay and benefits under the terms of the contract. 

 In November 2009, the trial court filed a first amended judgment.  With respect to 

Robinson‟s first cause of action, the amended judgment (1) stated a peremptory writ of 

mandate had been issued in June 2005 and City filed a return in April 2008 and (2) 

denied Robinson‟s request for monetary damages under that cause of action.  As to 

Robinson‟s second (injunctive relief) and third (declaratory relief) causes of action, the 

amended judgment stated that, because Robinson had an adequate remedy at law for 
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breach of contract, judgment was granted in favor of City.  On the fourth cause of action 

(breach of contract), the amended judgment awarded Robinson damages and prejudgment 

interest of approximately $50,000. 

 This court affirmed the first amended judgment in its entirety and published a 

portion of the opinion concerning the interpretation and application of Government Code 

section 3304, subdivision (c).  (Robinson v. City of Chowchilla, supra, ___ Cal.App.4th 

___.) 

PROCEEDINGS 

Attorney Fees 

 In January 2010, Robinson filed a motion for attorney fees.  City filed an 

opposition to the motion as well as objections to the declaration submitted by Robinson‟s 

attorney in support of the motion. 

 In April 2010, the trial court held a hearing on the motion for attorney fees.  At the 

beginning of the hearing, the trial court recapped the issues and ruling in the underlying 

action, stated the motion for attorney fees was timely, and indicated it would consider the 

motion on its merits.  The trial court addressed the criteria for an award of attorney fees 

under section 1021.5 and concluded Robinson was not entitled to fees under section 

1021.5.  The trial court‟s statements regarding the criteria contained in section 1021.5 are 

set forth in part I.C., post. 

 In May 2010, the trial court filed a written order stating that “the motion of 

[Robinson] for an award of attorneys fees shall be and hereby is denied.” 

Costs 

 In January 2010, Robinson filed a memorandum of costs requesting $6,801.24.  

Later that month, City filed a motion to strike or tax costs.  The motion asserted, among 

other things, that all claimed costs that were incurred on or after May 7, 2007, were not 

recoverable because City‟s section 998 offer to compromise the case for over $61,000 

exceeded the judgment for $50,140 that Robinson subsequently obtained. 
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 In March 2010, Robinson filed an opposition to the motion to strike or tax costs.  

Robinson asserted that the offer to compromise had not been served on his attorney.  

Robinson also asserted that City‟s offer was not a good faith offer and, therefore, not did 

qualify as a valid offer under section 998. 

 On May 20, 2010, the trial court denied the motion to strike the memorandum of 

costs and granted the motion to tax costs.  The court found that the offer to compromise 

had been served on May 7, 2007, and concluded that costs incurred after that date would 

be taxed. 

Appeal 

 On June 22, 2010, Robinson filed a notice of appeal regarding the denial of his 

motion for attorney fees and the order granting City‟s motion to tax costs. 

 In January 2011, Robinson requested that this court take judicial notice of the 

entire record on appeal in case No. F059608.  City filed a written statement of 

nonopposition.  As is common in subsequent appeals concerning attorney fees or costs, 

we issued an order taking judicial notice of the appellate record generated in the appeal 

concerning the underlying claims.  (E.g., Smith v. Selma Community Hospital (2010) 188 

Cal.App.4th 1, 45 [appeal concerning attorney fees]; Wagner Farms, Inc. v. Modesto 

Irrigation Dist. (2006) 145 Cal.App.4th 765, 768, fn. 3 [appeal concerning award of 

costs].) 

DISCUSSION 

I. Motion for Attorney Fees 

A. Overview of Section 1021.5  

 Section 1021.5 codifies California‟s version of the private attorney general 

doctrine, which is an exception to the usual rule that each party bears its own attorney 

fees.  (Olson v. Automobile Club of Southern California (2008) 42 Cal.4th 1142, 1147.)  

The purpose of the doctrine is to encourage suits enforcing important public policies by 

providing substantial attorney fees to successful litigants in such cases.  (Graham v. 
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DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 565.)  The portion of section 1021.5 

relevant to this appeal states: 

“Upon motion, a court may award attorneys‟ fees to a successful party 

against one or more opposing parties in any action which has resulted in the 

enforcement of an important right affecting the public interest if:  (a) a 

significant benefit, whether pecuniary or nonpecuniary, has been conferred 

on the general public or a large class of persons, (b) the necessity and 

financial burden of private enforcement, or of enforcement by one public 

entity against another public entity, are such as to make the award 

appropriate, and (c) such fees should not in the interest of justice be paid 

out of the recovery, if any.” 

 This statutory language can be divided into the following separate elements.  A 

superior court may award attorney fees to (1) a successful party in any action (2) that has 

resulted in the enforcement of an important right affecting the public interest if (3) a 

significant benefit has been conferred on the general public or a large class of persons, (4) 

private enforcement is necessary because no public entity or official pursued enforcement 

or litigation, (5) the financial burden of private enforcement is such as to make a fee award 

appropriate,2 and (6) in the interests of justice the fees should not be paid out of the 

recovery. 

 The Legislature linked the criteria in section 1021.5 with the word “and.”  As a 

result, courts have interpreted section 1021.5 to require that each element be satisfied to 

justify an award of attorney fees.  (County of Colusa v. California Wildlife Conservation 

Bd. (2006) 145 Cal.App.4th 637, 648.)  Thus, to win his appeal outright, Robinson must 

demonstrate that all of the enumerated elements were satisfied in this case.  Conversely, 

the trial court‟s order denying the motion for attorney fees will be upheld if we determine 

that any one of the elements is missing. 

                                                 
2We have separated “necessity” from “financial burden” because, as recently recognized 

by the California Supreme Court, they are two separate issues.  (Conservatorship of Whitley, 

supra, 50 Cal.4th at p. 1214.) 
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B. Standard of Review 

 The proper standard of review applicable to a superior court‟s ruling on a motion 

for attorney fees under section 1021.5 was addressed recently by the California Supreme 

Court in Conservatorship of Whitley, supra, 50 Cal.4th 1206.  The court stated that the 

normal standard of review is abuse of discretion, but that de novo review is warranted 

where the determination of whether the statutory criteria were satisfied amounts to 

statutory construction and a question of law.  (Id. at p. 1213.) 

 Because of the prominence of legal questions in applying the criteria of section 

1021.5, some appellate courts have conducted their review using a two-step approach.  

First, the appellate court considers whether the superior court applied the proper legal 

standards in reaching its determination.  (Lyons v. Chinese Hospital Assn. (2006) 136 

Cal.App.4th 1331, 1344.)  If the superior court‟s order is not consistent with the 

applicable principles of law, the order necessarily falls outside the scope of the superior 

court‟s discretion.  (Ibid.)  In completing this step of the inquiry, an appellate court must 

pay particular attention to the superior court‟s stated reasons for denying fees.  (Hewlett 

v. Squaw Valley Ski Corp. (1997) 54 Cal.App.4th 499, 544.) 

 Second, if the superior court applied the proper legal standards, the appellate court 

determines whether the result was within the range of the superior court‟s discretion—

that is, whether there was a reasonable basis for the decision.  (Lyons v. Chinese Hospital 

Assn., supra, 136 Cal.App.4th at p. 1344.)  The range of discretion granted to superior 

courts by section 1021.5‟s use of the permissive term “may” is limited.  (Lyons, at p. 

1344.)  Specifically, attorney fees must be awarded when the statutory criteria are met 

unless special circumstances render such an award unjust.  (Ibid.)  This limitation on the 

superior court‟s discretion and the fact that the application of the statutory criteria often 

presents reviewing courts with questions of law are the reasons for the number of 

appellate decisions in which a superior court‟s denial of attorney fees under section 

1021.5 has been reversed.  (E.g., Conservatorship of Whitley, supra, 50 Cal.4th 1206; 

Baggett v. Gates (1982) 32 Cal.3d 128 (Baggett); Protect Our Water v. County of Merced 
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(2005) 130 Cal.App.4th 488 [denial of attorney fees reversed; remanded to trial court to 

determine amount of fees to be awarded]; Otto v. Los Angeles Unified School Dist. 

(2003) 106 Cal.App.4th 328 (Otto) [same]; Henneberque v. City of Culver City (1985) 

172 Cal.App.3d 837 [same].) 

C. The Trial Court’s Decision Denying Attorney Fees 

 Our inquiry into whether the trial court applied the proper legal standards begins 

by examining the trial court‟s decision and its rationale.  The trial court‟s one-page 

written order denying the motion for attorney fees does not state how the court applied 

any of the criteria contained in section 1021.5.  It simply states “that the motion of 

[Robinson] for an award of attorneys fees shall be and hereby is denied.” 

 The transcript for the hearing on the motion provides insight into the trial court‟s 

application of section 1021.5‟s criteria.  At the opening of the hearing, the trial court 

advised the parties of its tentative views, stating that the lawsuit was primarily a contract 

action and the contract contained no attorney fees provision.  The court also stated that 

Robinson brought the action primarily to either retain his position or seek damages for a 

breach of contract.  The trial court referenced Flannery v. California Highway Patrol 

(1998) 61 Cal.App.4th 629 (Flannery)3 and addressed some of the criteria in section 

1021.5 as follows: 

 “… I can‟t find ultimately that this was based on an important right 

or a significant benefit as stated in Flannery.  While [the] plaintiff‟s lawsuit 

was based on the important right to be free from unlawful discrimination, 

citing from Flannery page 637, its primary effect was the [v]indication of 

[the plaintiff‟s] own personal right and economic interest. 

                                                 
3The Flannery case involved a traffic officer who sued the California Highway Patrol, 

alleging harassment and wrongful termination due to gender-based discrimination and retaliation 

for an earlier discrimination claim.  (Flannery, supra, 61 Cal.App.4th at p. 632.)  In Flannery, 

the appellate court concluded that the plaintiff‟s lawsuit was based on an important right, but the 

lawsuit‟s primary effect was the vindication of her own personal rights and economic interest, 

and the evidence did not support a finding that the lawsuit conferred a significant benefit on the 

general public or a large class of persons.  (Id. at p. 637.)  As a result, the appellate court 

determined that the fee award could not be upheld under section 1021.5.  (Flannery, at p. 637.) 
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 “And I think ultimately, on balance, the Court does have to find that 

here the ultimate primary effect of this lawsuit was to vindicate the—

primarily the financial interest of [Robinson].  So the Court does not find 

ultimately for [Robinson] for fees on [section] 1021.5 .…” 

 After Robinson‟s attorney presented his argument, the trial court again referenced 

Flannery and expressed doubt as to whether it could find that a significant benefit had 

been conferred to the general public or a large class of persons.  Near the close of the 

hearing, the court identified the issue as whether existing case law stood for the 

proposition that any violation of POBRA was sufficient to implicate an important right.  

Also, the court reiterated its concern that the action did not affect the general public or a 

large class of persons.  The court stated that it realized police chiefs are a large class of 

persons, but viewed the specific violation in this case as “very, very narrow.”  As a result, 

the court stated it would follow Flannery and deny the request for attorney fees. 

D. Success  

 The threshold requirement for a fee award under section 1021.5 is that the fee 

applicant must be a “successful party.”  (Protect Our Water v. County of Merced, supra, 

130 Cal.App.4th at p. 493.)  In this case, Robinson obtained (1) a peremptory writ of 

mandate that required City to provide him with notice of removal, a statement of reasons, 

and an opportunity for an administrative appeal and (2) a final judgment awarding him 

damages for breach of contract.  Based on the actions City was required to perform 

pursuant to the writ of mandate and the damages it was required to pay under the 

judgment as a result of Robinson prevailing on some of his claims, we conclude as a 

matter of law that Robinson was a successful party.  (See Urbaniak v. Newton (1993) 19 

Cal.App.4th 1837, 1843 [success determined by the action or cessation of action 

produced by the judgment, such as specific performance or payment of damages].) 

 The fact that Robinson did not obtain all of the relief he sought in his original 

pleading does not lead to the conclusion that City, rather than Robinson, was the 

successful party in this litigation.  Instead, a plaintiff‟s partial success is a factor 

considered in determining the amount of any fee award.  (Sokolow v. County of San 
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Mateo (1989) 213 Cal.App.3d 231, 249 [“a reduced fee award is appropriate when a 

claimant achieves only limited success”].) 

E. Important Right Affecting the Public Interest 

 In Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917 

(Woodland Hills), the California Supreme Court stated that both constitutional and 

statutory rights are capable of qualifying as “important” for purposes of section 1021.5, 

but not all statutory rights are important.  The court indicated that section 1021.5 “directs 

the judiciary to exercise judgment in attempting to ascertain the „strength‟ or „societal 

importance‟ of the right involved.”  (Woodland Hills, at p. 935.)  The strength or societal 

importance of a particular right generally is determined by realistically assessing the 

significance of that right in terms of its relationship to the achievement of fundamental 

legislative goals.  (Id. at p. 936.) 

 Our inquiry into the importance of the rights set forth in POBRA and the 

corresponding legislative goals is relatively easy because of (1) the Legislature‟s express 

findings and declarations and (2) prior case law.  Section 3301 of the Government Code 

provides: 

“The Legislature hereby finds and declares that the rights and protections 

provided to peace officers under this chapter constitute a matter of 

statewide concern.  The Legislature further finds and declares that effective 

law enforcement depends upon the maintenance of stable employer-

employee relations, between public safety employees and their employers.  

In order to assure that stable relations are continued throughout the state 

and to further assure that effective services are provided to all people of the 

state, it is necessary that this chapter be applicable to all public safety 

officers, as defined in this section, wherever situated within the State of 

California.” 

 The express legislative findings have been relied upon by other appellate courts in 

determining that procedural rights provided in POBRA are “important” for purposes of 

section 1021.5. 

 For example, in Baggett, supra, 32 Cal.3d 128, four police officers sued the City 

of Los Angeles and its police chief because they had been reassigned to lower paying 
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positions, after an internal investigation into alleged misconduct, without being given an 

opportunity for an administrative appeal.  (Id. at p. 133.)  The California Supreme Court 

reviewed the case and concluded that (1) POBRA applied to charter cities such as Los 

Angeles and its application did not violate the home rule provisions of the California 

Constitution, (2) Government Code sections 3303 and 3304 provide a right to an 

administrative appeal to police officers who are reassigned to lower paying positions, and 

(3) the police officers were entitled to an award of attorney fees under section 1021.5.  

(Baggett, at pp. 140, 141, 143.)  The court concluded that “the trial court‟s refusal to 

award fees was an abuse of discretion and its denial order must be reversed.”  (Id. at p. 

144.) 

 In Baggett, our Supreme Court concluded that the basic rights and protections of 

POBRA were “matters of statewide concern.  It follows that the rights vindicated by 

plaintiffs are sufficiently „important‟ to justify an attorney fee award.”  (Baggett, supra, 

32 Cal.3d at p. 143.)  The “matters of statewide concern” language used by the court 

tracks a legislative finding in Government Code section 3301. 

 The Supreme Court‟s conclusion regarding the importance of the basic rights and 

protections of POBRA has been followed by the Courts of Appeal in a number of cases.  

For instance, in Otto, supra, 106 Cal.App.4th 328, a public safety officer‟s litigation 

resulted in a decision that written memorandum placed in the officer‟s personnel file 

constituted punitive action and triggered the right to an administrative appeal under 

POBRA.  (Otto, supra, at p. 334.)  Based on Government Code section 3301 and the 

Supreme Court‟s decision in Baggett, the court concluded that the POBRA right to an 

administrative appeal was sufficiently “important” to justify an award of attorney fees.  

(Otto, supra, at p. 334.)  As a result, the appellate court reversed the trial court‟s denial of 

attorney fees and remanded the matter for a determination of the amount of the fees.  (Id. 

at p. 335.) 

 Similarly, in Aguilar v. Johnson (1988) 202 Cal.App.3d 241, a police officer 

sought a writ of mandate directing the chief of police to abide by Government Code 
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sections 3305 and 3306, which are part of POBRA, and notify officers of a citizen 

complaint and provide them the right to comment.  The trial court denied the writ.  

(Aguilar v. Johnson, supra, at p. 245.)  This court reversed and addressed the officer‟s 

request for attorney fees under section 1021.5.  (Aguilar, at pp. 253-254.)  We considered 

and rejected the argument that the rights vindicated by the plaintiff in no way approached 

the importance of those dealt with in Baggett.  (Aguilar, at p. 252.)  Like Otto, our 

conclusion regarding the importance of these procedural rights was based on the Supreme 

Court‟s decision in Baggett and Government Code section 3301.  (Aguilar v. Johnson, 

supra, at pp. 246-247, 252.) 

 In Henneberque v. City of Culver City, supra, 172 Cal.App.3d 837, a police officer 

sued because he had been denied an administrative appeal after a punitive demotion.  (Id. 

at pp. 839-840.)  The trial court ruled he had a right to an administrative appeal, but 

denied his request for backpay and attorney fees.  The Court of Appeal reversed the trial 

court‟s denial of backpay and attorney fees.  (Id. at p. 847.)  The court quoted the Baggett 

decision at length, concluded the Baggett analysis applied to the situation before it, and 

concluded the police officer satisfied all of the criteria of section 1021.5.  (Henneberque 

v. City of Culver City, supra, at pp. 846-847.)  Consequently, the appellate court stated 

the trial court abused its discretion in denying attorney fees.  (Id. at p. 847.) 

 Based on the foregoing authority regarding the importance of the rights and 

protections set forth in POBRA, we conclude that a police chief‟s right to notice, a 

statement of reasons, and an opportunity for an administrative appeal prior to removal 

provided by Government Code section 3304, subdivision (c) is an “important right 

affecting the public interest” for purposes of section 1021.5. 

 We do not believe that Flannery, supra, 61 Cal.App.4th 629 supports the position 

that Robinson‟s lawsuit did not enforce an important right affecting the public interest.  

First, as acknowledged by the trial court, the appellate court in Flannery concluded that 

the “plaintiff‟s lawsuit was based on the important right to be free from unlawful 

discrimination .…”  (Flannery, supra, at p. 637.)  Thus, Flannery itself did not set forth 
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an analysis that leads to the conclusion that a particular statutory right was not important.  

Second, Flannery did not involve a claim under POBRA; instead, it involved a claim of 

gender discrimination and retaliation.  Consequently, Flannery is not authority for the 

proposition that procedural protections given to peace officers and police chiefs by 

POBRA are not important rights affecting the public interest.  The importance of those 

procedural protections must be determined by employing the test for importance set forth 

in Woodland Hills.  Under that test, the legislative goals underlying the rights set forth in 

Government Code section 3304, subdivision (c) must be considered and the relationship 

of those rights and legislative goals assessed.  (Woodland Hills, supra, 23 Cal.3d at p. 

935.) 

 We apply the test from Woodlands Hills in light of the published case law 

discussing the importance of the rights contained in POBRA and conclude there is no 

reasonable basis for determining that the statutory right to notice, a statement of reasons, 

and an opportunity for administrative appeal that Robinson enforced was not “an 

important right affecting the public interest” under section 1021.5.  Consequently, the 

motion for attorney fees cannot be denied on the ground that Robinson failed to satisfy 

the “important right” criterion of section 1021.5. 

F. Significant Benefit to the General Public or a Large Group 

1. Trial court’s application of “significant benefit” criterion 

 The trial court‟s statements at the hearing indicate that it relied upon Flannery to 

determine that Robinson‟s lawsuit did not confer a significant benefit on the general 

public or a large class of persons.  The court found that “the ultimate primary effect of 

this lawsuit was to vindicate … primarily the financial interest of [Robinson].”  Also, it 

expressly stated that “police chiefs are a large class of persons,”4 but described the 

specific violation as very narrow.  These statements indicate that the court concluded the 

                                                 
4At the hearing on the attorney fees motion, counsel for Robinson asserted that there 

were approximately 1,400 police chiefs in the state who would benefit from the trial court‟s 

decision regarding POBRA‟s removal provision.   
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decision was so narrow that it did not provide police chiefs as a class with a “significant 

benefit.” 

2. Contentions of the parties 

 Robinson contends the trial court‟s determination is erroneous because it fails to 

apply long-standing precedent regarding the benefits derived by the public as well as 

public safety officers from the enforcement of POBRA.  In contrast, City contends that 

the benefits of the litigation are personal to Robinson and the judgment did not benefit 

police chiefs across the state because it established no binding precedent regarding how 

Government Code section 3304, subdivision (c) should be interpreted. 

3. Legal test for a significant benefit to a large class of persons 

 Not long after section 1021.5 became effective on January 1, 1978, the California 

Supreme Court addressed how the statute‟s criteria should be interpreted and applied.  

(See Woodland Hills, supra, 23 Cal.3d 917.)  The court addressed the “significant 

benefit” criteria by noting that the statute explicitly referred to “pecuniary or 

nonpecuniary” benefits.  (Id. at p. 939.)  From this statutory language, the court 

concluded that an award of fees was not foreclosed by the fact that the benefits from the 

action had no readily ascertainable economic or monetary value.  (Ibid.)  In addition, the 

court stated that “the „significant benefit‟ that will justify an attorney fee award need not 

represent a „tangible‟ asset or a „concrete‟ gain but, in some cases, may be recognized 

simply from the effectuation of a fundamental constitutional or statutory policy.”  

(Woodland Hills, supra, at p. 939.)  The court explained: 

“Of course, the public always has a significant interest in seeing that legal 

strictures are properly enforced and thus, in a real sense, the public always 

derives a „benefit‟ when illegal private or public conduct is rectified.  Both 

the statutory language („significant benefit‟) and prior case law, however, 

indicate that the Legislature did not intend to authorize an award of attorney 

fees in every case involving a statutory violation.  We believe rather that 

the Legislature contemplated that in adjudicating a motion for attorney fees 

under section 1021.5, a trial court would determine the significance of the 

benefit, as well as the size of the class receiving benefit, from a realistic 

assessment, in light of all the pertinent circumstances, of the gains which 
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have resulted in a particular case.”  (Woodland Hills, supra, 23 Cal.3d at 

pp. 939-940; see also Concerned Citizens of La Habra v. City of La Habra 

(2005) 131 Cal.App.4th 329, 335.) 

 The foregoing reference to “a realistic assessment, in light of all the pertinent 

circumstances” is noteworthy in this case because the trial court performed its assessment 

of the benefits of Robinson‟s action without access to “all of the pertinent circumstances” 

now available.  Specifically, the trial court did not know this litigation would produce a 

published decision regarding the meaning of the word “removed” in Government Code 

section 3304, subdivision (c).  (See Los Angeles Police Protective League v. City of Los 

Angeles (1986) 188 Cal.App.3d 1, 12-14 [published opinion announcing a rule not 

addressed in prior published decisions relevant to both “important right” and “significant 

benefit” requirement].) 

 The application of the “significant benefit” criterion in this case is affected by the 

change in pertinent circumstances caused by the published decision.  To illustrate this 

point, we will review some of the attorney fee cases involving a published decision 

addressing the application of POBRA. 

 In Baggett, supra, 32 Cal.3d 128, the California Supreme Court decided that the 

police officer‟s lawsuit satisfied the “significant benefit” criterion of section 1021.5.  The 

court‟s decision in that case established that (1) POBRA applied to charter cities and (2) 

police officer reassignments that resulted in loss of pay were punitive actions entitling the 

officers to administrative appeals.  (Baggett, at pp. 140 & 141.)  The court concluded 

important rights were vindicated and then stated: 

“Moreover, it can scarcely be contended that plaintiffs‟ litigation has not 

conferred a „significant benefit‟ on the „general public.‟  Since enforcement 

of the Bill of Rights Act should help to maintain stable relations between 

peace officers and their employers and thus to assure effective law 

enforcement, plaintiffs‟ action directly inures to the benefit of the citizenry 

of this state.  [Citation.]  No one can be heard to protest that effective law 

enforcement is not a „significant benefit.‟”  (Baggett, supra, 32 Cal.3d at p. 

143.) 
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 Since the Baggett decision in 1982, the Courts of Appeal have issued a number of 

decisions concluding that a peace officer‟s lawsuit resulting in a published decision 

clarifying the procedural protections contained in POBRA conferred a significant benefit 

on the general public or a large class of people. 

 For example, in Mounger v. Gates (1987) 193 Cal.App.3d 1248, a police officer 

and his union filed a lawsuit alleging his rights under POBRA were violated when he was 

interrogated during a misconduct investigation without certain procedural protections set 

forth in Government Code section 3303.  (Mounger, at pp. 1252-1253.)  The trial court 

sustained a demurrer to the complaint on the ground that the police officer had not 

exhausted his administrative remedies.  (Id. at p. 1253.)  The appellate court reversed and 

directed the trial court to deny the demurrer.  (Id. at p. 1260.) 

 The appellate court in Mounger v. Gates addressed whether the police officer was 

entitled to attorney fees under section 1021.5 for the attorneys‟ work on appeal.  The 

court concluded that the “important right affecting the public interest” criterion had been 

satisfied because its decision reversing the demurrer made clear that public safety officers 

(1) do not have to exhaust administrative remedies before seeking judicial relief for 

alleged violations of Government Code section 3303 and (2) could challenge 

departmental disciplinary actions in administrative proceedings while simultaneously 

pursuing judicial remedies for procedural violations.  (Mounger v. Gates, supra, 193 

Cal.App.3d at p. 1259.)  The court also concluded its decision benefited not only the 

plaintiff police officer “but also all public safety officers in the state.  This group in itself 

represents a large class of persons.  But beyond that, as the Supreme Court observed in 

Baggett, the citizenry as a whole benefits from a decision like this which serves the 

legislative purpose of promoting stable employer-employee relations in public safety 

organizations.  [Citation.]”  (Mounger, at p. 1259.)  The appellate court did not decide the 

“financial burden of private enforcement” issue and remanded the matter to the trial court 

with directions for it to determine the remaining elements of the attorney fee claim and, if 

appropriate, the amount to be awarded as appellate fees.  (Id. at p. 1260.) 
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 Other cases involving a published opinion in which the appellate court determined 

that a significant benefit had been conferred on the general public or a large group of 

persons as a result of enforcing procedural protections in POBRA are Otto, supra, 106 

Cal.App.4th 328 (officer has right to administrative appeal when negative memorandum 

is placed in personnel file), Aguilar v. Johnson, supra, 202 Cal.App.3d 241 (officer has 

right to notice and comment on citizen complaint placed in personnel file), and 

Henneberque v. City of Culver City, supra, 172 Cal.App.3d 837 (officer has right to 

administrative appeal after punitive demotion). 

 Based on Baggett and the decisions of the Courts of Appeal that address whether 

enforcing a procedural protection in POBRA provides a significant benefit to a large 

group of persons, we conclude that Robinson‟s lawsuit satisfied the “significant benefit” 

element of section 1021.5.  The trial court has already found that police chiefs constitute 

a large class of persons under section 1021.5.  We conclude that the published decision 

regarding the meaning and application of the term “removed” in Government Code 

section 3304, subdivision (c) benefits that large class as well as the citizenry of the state. 

 The last point we address with reference to section 1021.5‟s requirement 

concerning a significant benefit to the general public or a large class of persons is City‟s 

argument regarding the “primary object of the case” and the related finding below that 

“the ultimate primary effect of this lawsuit was to vindicate … primarily the financial 

interest of [Robinson].”  The finding appears to be related to the following statement 

from Flannery: 

“When the record indicates that the primary effect of a lawsuit was to 

advance or vindicate a plaintiff‟s personal economic interests, an award of 

fees under section 1021.5 is improper.”  (Flannery, supra, 61 Cal.App.4th 

at p. 635, italics added.) 

 This language from the Flannery decision is a concern because, when taken out of 

the factual context of that case, it might be read to imply that a plaintiff is never entitled 

to fees under section 1021.5 when the primary effect of the lawsuit is to advance his or 

her personal economic interests, even if the lawsuit‟s secondary effect confers a 



18. 

significant benefit on a large class of persons and the other criteria of section 1021.5 are 

satisfied.  Such a reading would be inconsistent with the express requirements of the 

statute as there is no clause or words in section 1021.5 that requires the benefit conferred 

on a large class of persons to be the primary effect of the litigation.  Furthermore, our 

Supreme Court has mentioned the language quoted from Flannery by stating that 

“Flannery merely held that a plaintiff who enforces a statutory right is not necessarily 

entitled to section 1021.5 fees when the primary effect of the suit is to vindicate an 

individual economic interest.”  (Graham v. DaimlerChrysler Corp., supra, 34 Cal.4th at 

p. 578, fn. 9, italics added.)  The high court‟s use of the phrase “not necessarily entitled” 

qualifies or limits the language used in Flannery and leaves open the possibility that a fee 

award could be justified in a situation where the secondary impact of the litigation 

satisfies all of the criteria contained in section 1021.5. 

 We recognize the Flannery court‟s use of the “primary effect” term might have 

been its short-hand way of combining its conclusions regarding the “significant benefit” 

criterion and the “financial burden of private enforcement” criterion, rather than creating 

a nonstatutory condition to an award of fees.  Practitioners are cautioned about using the 

“primary effect” language as a substitute for analyzing the criteria in section 1021.5 

separately.5  When each of the criteria is met, the fact the primary effect of the action was 

to vindicate a plaintiff‟s personal economic interests does not foreclose an award of 

attorney fees.  Thus, arguments regarding the “primary objective” or “primary effect” of 

the litigation might best be confined to cases where fees are sought under the catalyst 

                                                 
5If the primary effect test truly created a bar to the award of attorney fees, it would be 

difficult to apply the requirement in a situation where the express criteria of section 1021.5 had 

been satisfied.  How would a court go about deciding whether the litigation‟s impact on the 

plaintiff‟s finances was the primary effect or whether the significant benefit conferred on the 

general public was the primary effect?  The answer to this question would change depending on 

the perspective adopted by the court.  From the plaintiff‟s point of view, the financial impact 

would probably be the foremost concern.  In contrast, the general public might be indifferent to 

the plaintiff‟s financial situation, but would care more about the general benefit affecting their 

own interests. 
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theory.  (See Lyons v. Chinese Hospital Assn., supra, 136 Cal.App.4th at p. 1346 

[argument regarding “primary” litigation aim was based on language from catalyst cases 

where no judicial relief was obtained].) 

G. Necessity of Private Enforcement 

 In Conservatorship of Whitley, supra, 50 Cal.4th at page 1217, the California 

Supreme Court indicated that the necessity of private enforcement required courts to 

consider only one fact—the availability of public enforcement. 

 In this case, no government action was being taken to vindicate Robinson‟s rights.  

First, the Attorney General‟s Office was not involved in the litigation.  Second, the 

governmental entity subject to Government Code section 3304, subdivision (c) 

vigorously denied it had any responsibility under the statute.  Therefore, private 

enforcement was Robinson‟s only realistic way to enforce his POBRA rights.  (See 

Conservatorship of Whitley, supra, 50 Cal.4th at p. 1215 [“necessity” looks to the 

adequacy of public enforcement].) 

H. Financial Burden of Private Enforcement 

 The trial court‟s written order does not state how it applied any of the criteria, 

including the “financial burden of private enforcement” criterion, contained in section 

1021.5.  Also, the statements the trial court made at the hearing on the motion for 

attorney fees are inconclusive about whether the court reached this criterion and, if so, 

what its determinations were. 

 In any event, when the trial court made its decision in April 2010, it did not have 

the benefit of the Supreme Court‟s November 2010 decision in Conservatorship of 

Whitley, supra, 50 Cal.4th 1206, which addressed in detail how the “financial burden of 

private enforcement” criterion should be applied.  The Supreme Court acknowledged the 

general principle adopted in Woodlands Hills that an award of attorney fees is appropriate 

when the cost of the claimant‟s legal victory transcends his or her personal interest and 

places a burden on the claimant out of portion to his or her individual stake in the matter.  
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(Whitley, supra, at p. 1215.)  The court also stated that the requirement focuses not only 

on the financial burdens of the litigation, but also the financial incentives.  (Ibid.) 

 Our Supreme Court adopted a specific method for evaluating the financial burdens 

and incentives involved in pursuing a lawsuit—namely, a cost-benefit analysis in which 

the expenses of the litigation are compared with the “financial benefits that the litigation 

yields or reasonably could have been expected to yield.”  (Conservatorship of Whitley, 

supra, 50 Cal.4th at p. 1215.)  The high court illustrated how the costs and benefits 

should be determined and weighed by quoting extensively from Los Angeles Police 

Protective League v. City of Los Angeles, supra, 188 Cal.App.3d at pages 9 through 10.  

(Conservatorship of Whitley, supra, 50 Cal.4th at pp. 1215-1216.) 

 The benefits side of the equation contains two components, which are multiplied 

by one another.  First, the court must determine the monetary value of the benefits 

obtained by the successful party.  This determination is based on “„the gains actually 

attained‟” and not on the gains sought.6  (Conservatorship of Whitley, supra, 50 Cal.4th 

at p. 1215.)  Second, the court must estimate “„the probability of success at the time the 

vital litigation decisions were made .…‟”  (Ibid.)  The monetary value of the benefits 

obtained is discounted by the estimated probability of success to produce the estimated 

value of the case at the time the vital litigation decisions were being made.  This 

discounted monetary value represents the benefit in the cost-benefit comparison.  (Ibid.) 

 The costs side of the cost-benefit analysis is based on the actual costs of the 

litigation, which include attorney fees, deposition costs, expert witness fees, and other 

expenses required to bring the case to fruition.  (Conservatorship of Whitley, supra, 50 

Cal.4th at pp. 1215-1216.) 

                                                 
6We recognize that the use of actual gains attained in a formula designed to estimate the 

value of the case at the time vital litigation decisions were made might be regarded as 

incongruous because the litigant‟s own estimate of the case‟s value at that point would be based 

on the gain expected (i.e., estimated, predicted or forecasted) by the litigant, not the gain actually 

achieved later. 
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 The final step in the cost-benefit analysis is to compare the estimated value of the 

case to the actual cost and make a value judgment whether it is desirable to encourage 

litigation of that sort by providing a bounty.  (Conservatorship of Whitley, supra, 50 

Cal.4th at p. 1216.)  A bounty (i.e., an award of fees) is “„appropriate except where the 

expected value of the litigant‟s own monetary reward exceeds by a substantial margin the 

actual litigation costs.‟  [Citation.]”  (Ibid.) 

 In this case, Robinson‟s moving papers addressed the actual cost side of the 

analysis by asserting he incurred and paid approximately $232,000 in attorney fees.  On 

the benefit side of the analysis, Robinson obtained (1) a writ requiring City to provide 

him with notice, a statement of reasons, and an opportunity for an administrative appeal, 

(2) breach of contract damages of $30,878.46, and (3) prejudgment interest on those 

damages of $19,261.58. 

 We will not attempt to apply the cost-benefit analysis here.  Instead, we will 

remand to the trial court for it to reach a determination, in light of Conservatorship of 

Whitley, regarding the “financial burden of private enforcement” criterion contained in 

section 1021.5.  (See Aguilar v. Johnson, supra, 202 Cal.App.3d at p. 253 [remanded to 

trial court for a determination of financial burden criterion]; Mounger v. Gates, supra, 

193 Cal.App.3d at p. 1259 [same].) 

II. Motion to Tax Costs and the Section 998 Offer to Compromise* 

A. Trial Court’s Order 

 The trial court‟s May 20, 2010, written order granting City‟s motion to tax costs 

stated that the costs incurred by Robinson on or after May 7, 2007, would be taxed.  The 

court expressly found that “the offer under … § 998 in the amount of $61,594.47, with 

each party to bear its own costs was served on [Robinson‟s] attorney of record on May 7, 

2007 .…”  The court also found that the amount of the offer exceeded the amount 

                                                 
*See footnote, ante, page 1. 
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Robinson recovered and, therefore, concluded that Robinson‟s costs incurred after that 

date were not recoverable. 

B. Contentions of the Parties 

 Robinson contends that (1) the trial court‟s finding that the offer was served is not 

supported by sufficient evidence and (2) the offer failed to meet the good faith 

requirement. 

 City contends the trial court‟s finding that the offer to compromise was in fact 

served is supported by substantial evidence.  In addition, City contends that Robinson 

failed to carry his burden of proving that the offer was a “token” made in bad faith. 

C. Substantial Evidence Supports the Trial Court’s Finding 

 A trial court‟s finding on questions of fact relating to a motion to tax costs will be 

upheld on appeal if supported by substantial evidence.  (Lubetzky v. Friedman (1991) 228 

Cal.App.3d 35, 39.)  In other words, a trial court will be deemed to have abused its 

discretion when its findings do not have that level of evidentiary support.  When the facts 

stated in the affidavits and declarations submitted by the parties are in substantial 

conflict, “a determination of the controverted facts by the trial court will not be 

disturbed.”  (Ibid.) 

 In this case, the attorney‟s declaration filed in support of City‟s motion to tax costs 

asserted that the attorney personally served City‟s offer to compromise at the office of 

Robinson‟s attorney on May 7, 2007.  Similarly, the proof of service attached to the offer 

to compromise also states that the attorney personally served the offer to compromise on 

Robinson‟s attorney. 

 Courts applying the substantial evidence standard of review have stated that the 

testimony of a single witness, even if a party to the case, may constitute substantial 

evidence.  (In re Marriage of Mix (1975) 14 Cal.3d 604, 614.)  In this case, the trial court 

impliedly found that the declaration of a single witness (the attorney who personally 

served the offer) was credible.  When reviewing courts consider whether the evidence is 

sufficient to support a credibility finding, they often state that the finding regarding the 
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credibility of a witness lies within “the exclusive province” of the trier of fact.  (Bradley 

v. Perrodin (2003) 106 Cal.App.4th 1153, 1166.)  The use of the term “exclusive” is a 

slight overstatement because there are certain narrow circumstances in which an appellate 

court may reject a trial court‟s finding that a witness was credible.  Specifically, appellate 

courts have the power to disregard testimony or a declaration that the trial court has 

treated as credible when the testimony is incredible on its face or inherently improbable.  

(E.g., Artesia Dairy v. Agricultural Labor Relations Bd. (2008) 168 Cal.App.4th 598, 

604; People v. Watts (1999) 76 Cal.App.4th 1250, 1259.)  One practice guide has 

described the test for inherent improbability by stating that “reviewing courts have 

uniformly demanded more than mere improbability to warrant reversal:  The evidence 

must be physically impossible or obviously false without resorting to inference or 

deduction.”  (1 Cal. Civil Appellate Practice (Cont.Ed.Bar 3d ed. 2010) § 5.19, p. 282; 

see DiQuisto v. County of Santa Clara (2010) 181 Cal.App.4th 236, 261 [witness‟s 

testimony not inherently unbelievable; judgment affirmed].) 

 In this case, Robinson argues that the trial court “appeared to pay no attention to 

documentary evidence” submitted that related to the service of the offer to compromise.7  

In addition, he argues that “presuming the trial court did consider the documentary 

evidence in making its ruling, the error is clear in that such evidence cannot be 

outweighed by the single declaration offered by the City.”  This argument fails on two 

levels.  First, it misstates the law regarding the weight a trial court may give a single 

witness.  Second, Robinson‟s reliance on inferences drawn from documentary evidence8 

                                                 
7During oral argument, counsel for Robinson stated this argument more emphatically by 

arguing that the trial court abused its discretion because it did not consider documents submitted.  

Those documents included an attorney‟s declaration stating he had conversations on May 9th and 

11th with the attorney that allegedly served the offer to compromise on May 7th in which that 

attorney said he was going to make an offer—statements that would have made no sense if he 

had in fact delivered an offer a few days earlier.  Neither the abuse of discretion standard nor the 

substantial evidence rule permits an appellate court to infer the trial court ignored conflicting 

evidence because the court found other conflicting evidence credible. 

8One of the items of documentary evidence is the two-page offer to compromise.  The 

second page contains only the date and a signature block for City‟s lawyer and, at the bottom of 
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and conflicting declarations fails to satisfy the test for inherent improbability.  Therefore, 

we must reject his argument that the single declaration fails to constitute substantial 

evidence supporting the trial court‟s finding that service was made on May 7, 2007. 

D. Good Faith Requirement for an Offer to Compromise 

1. Background on section 998 offers to compromise 

 Section 998, subdivision (c)(1) provides that if an offer to compromise made by a 

defendant is not accepted by the plaintiff and the plaintiff fails to obtain a more favorable 

judgment, “the plaintiff shall not recover his or her postoffer costs and shall pay the 

defendant‟s costs from the time of the offer.” 

 In drafting section 998, the Legislature did not require that the offer to 

compromise be made in good faith or that the offer be reasonable.  Despite the wording 

of the statute, the Courts of Appeal have determined that an offer to compromise under 

section 998 must be reasonable and extended in good faith for the offering party to obtain 

the benefits set forth in the statute.  Under this requirement, the offer “must be 

realistically reasonable under the circumstances of the particular case” (Wear v. Calderon 

(1981) 121 Cal.App.3d 818, 821 (Wear)), and “carry … some reasonable prospect of 

acceptance” (Elrod v. Oregon Cummins Diesel, Inc. (1987) 195 Cal.App.3d 692, 698 

(Elrod)).  In Wear, the court justified adding a requirement not included by the 

Legislature by stating, “We believe that in order to accomplish the legislative purpose of 

encouraging settlement of litigation without trial [citation], a good faith requirement must 

be read into section 998.”  (Id. at p. 821.)  Subsequently, the Third Appellate District 

accepted the nonstatutory “good faith” requirement on the ground that the Legislature had 

amended and reenacted section 998 in 1986 without a pertinent change, from which the 

                                                                                                                                                             

the page, a two-line footer.  The first line of the footer reads “NOTICE OF APPEAL,” which is 

different from the footer on the first page of the document, which reads “DEFENDANTS 

OFFER TO COMPROMISE UNDER CCP §998.”  Based on the difference in footers, Robinson 

argues that the court should have inferred that the signature page was prepared, signed, and dated 

after it was allegedly served on May 7, 2007. 
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court inferred that the Legislature approved the Wear court‟s interpretation of the statute.  

(Elrod, supra, at p. 698.) 

 Recently, the California Supreme Court stated that it would assume without 

deciding that section 998 entailed a requirement that the offer be made under the 

reasonableness or good faith standard described in Wear and Elrod.  (Regency Outdoor 

Advertising, Inc. v. City of Los Angeles (2006) 39 Cal.4th 507, 531.)  We adopt the same 

assumption here. 

 The reasonableness of an offer to compromise is determined by examining the 

circumstances at the time the offer was made.  (Elrod, supra, 195 Cal.App.3d at p. 699.)  

Those circumstances include the information that was available to the offeree to evaluate 

the offer, which might be different from the information known to the offeror.  (Ibid.) 

 “As a general rule, the reasonableness of a defendant‟s offer is 

measured, first, by determining whether the offer represents a reasonable 

prediction of the amount of money, if any, defendant would have to pay 

plaintiff following a trial, discounted by an appropriate factor for receipt of 

money by plaintiff before trial, all premised upon information that was 

known or reasonably should have been known to the defendant.  It goes 

without saying that a defendant is not expected to predict the exact amount 

of his exposure.  If an experienced attorney or judge, standing in 

defendant‟s shoes, would place the prediction within a range of reasonably 

possible results, the prediction is reasonable.  [Citation.] 

 “If the offer is found reasonable by the first test, it must then satisfy 

a second test:  whether defendant‟s information was known or reasonably 

should have been known to plaintiff.  This second test is necessary because 

the section 998 mechanism works only where the offeree has reason to 

know the offer is a reasonable one.  If the offeree has no reason to know the 

offer is reasonable, then the offeree cannot be expected to accept the offer.”  

(Elrod, supra, 195 Cal.App.3d at p. 699, fn. omitted.) 

 Where, as here, the judgment is less than the offer made by a defendant, the 

judgment is prima facie evidence that the defendant‟s offer was reasonable.  (Elrod, 

supra, 195 Cal.App.3d at p. 700.)  The burden is on the plaintiff to prove otherwise.  

(Ibid.) 



26. 

 The determination whether a section 998 offer was reasonable and made in good 

faith is committed to the discretion of the trial court.  (Najera v. Huerta (2011) 191 

Cal.App.4th 872, 877.)  Consequently, appellate courts will reverse the trial court‟s 

determination only for an abuse of discretion.  The party challenging the trial court‟s 

determination has the burden of establishing an abuse of discretion.  (Ibid.) 

2. Application of good faith requirement  

 Robinson argues that the offer to compromise the case for $61,592.47 did not 

satisfy the good faith requirement set forth in Wear and Elrod because it carried no 

reasonable prospect of acceptance.  Robinson bases his view on the fact that at the time 

the offer was made, (a) he had won the petition for a writ of mandate, (b) the writ was 

still in place after City‟s unsuccessful attempts to get this court to consider an appeal or a 

writ challenging the writ of mandate, (c) all of his remaining causes of action were still 

pending as the trial court had yet to grant summary adjudication of his wrongful 

termination claim, and (d) he had already incurred and paid attorney fees of $100,693.20.  

Consequently, the offer to compromise was, in effect, a request that Robinson end the 

litigation and be content with a $40,000 out-of-pocket loss.  In Robinson‟s view, that was 

an unreasonable outcome to the litigation at the time the offer to compromise was in 

effect. 

 Robinson‟s challenge to the trial court‟s determination is based solely on the 

court‟s application of the first test identified in Elrod—namely, whether the offer 

represents a reasonable prediction of the amount of money City would have to pay 

Robinson following a trial.  (Elrod, supra, 195 Cal.App.3d at p. 699.)  Robinson does not 

reference the second test or argue that City‟s offer was based on information unknown to 

him at the time of the offer. 

 Robinson‟s argument that there was no reasonable prospect of his accepting the 

offer because of the amount of money he had spent on attorney fees is not a strong 

enough argument to carry his burden of establishing an abuse of discretion.  The amount 

a plaintiff has invested in the litigation may be one of the circumstances considered by 
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the trial court, but the trial court‟s inquiry is concerned primarily with whether the offer is 

a reasonable prediction of the defendant‟s ultimate liability, not whether the offer exceeds 

the amount the plaintiff has invested in the litigation.  In other words, cases will arise 

where it is reasonable for a plaintiff to accept an offer that does not provide a net 

recovery.  (Culbertson v. R.D. Werner Co., Inc. (1987) 190 Cal.App.3d 704, 709-710 

[$5,000 offer was reasonable; the benefits of § 998 are not conditioned upon defendants 

making offers that will pay plaintiff‟s attorney fees and costs and yield plaintiff a 

significant sum]; see Regency Outdoor Advertising, Inc. v. City of Los Angeles, supra, 39 

Cal.4th at p. 531 [offer to remove one tree and pay plaintiff $1,000 was a good faith 

settlement offer under § 998].) 

 In this case, once the writ was issued by the trial court, there was a high 

probability that Robinson would prevail on his breach of contract cause of action, but 

uncertainty as to the amount of damages he would recover for that breach.  Section 4 of 

the employment agreement provided that if Robinson was terminated before expiration of 

the agreement, he would receive (a) a lump sum severance payment equal to six months‟ 

aggregate salary and (b) payment of certain insurance premiums.  Section 7 of the 

employment agreement established Robinson‟s salary range at $44,000 to $52,000.  In 

these circumstances, the trial court did not abuse its discretion in determining that City‟s 

offer of over $61,000 (which exceeded one year‟s salary) was a reasonable prediction of 

the amount of money City would be required to pay following a trial. 

3. Effect of remand regarding attorney fees 

 Because we will remand this matter for further proceedings regarding Robinson‟s 

entitlement to attorney fees under section 1021.5 and because the determinations 

rendered on remand might affect whether Robinson‟s ultimate recovery is greater than 

the amount of City‟s offer to compromise, we will vacate the trial court‟s order granting 

the motion to tax costs.  After the trial court has resolved the attorney fees matter, then it 

can either reinstate its order granting the motion to tax costs or enter a different order that 

accounts for the recovery of attorney fees by Robinson. 
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DISPOSITION 

 The May 20, 2010, order denying Robinson‟s motion for attorney fees is reversed 

and the matter is remanded for further proceedings in accordance with this opinion. 

 The May 20, 2010, order granting the motion to tax costs is vacated pending the 

outcome of the further proceedings on Robinson‟s motion for attorney fees, after which 

time the trial court is directed to enter a new order regarding that motion. 

 Robinson shall recover his costs on appeal. 
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