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Plaintiff Pedro Espinoza appeals from a $13,517 judgment for overtime
wages in his favor against defendant Classic Pizza, Inc. Owners of Classic Pizza,
defendants Robert Blum (Robert) and Elaine Blum, were held to be jointly liable to the
extent of $6,079. The court also awarded plaintiff $20,000 in attorney fees.

Plaintiff raises several issues: (1) the court improperly disregarded the
parties’ stipulation as to the amounts of his salary; (2) the court improperly calculated his
regular rate of pay; (3) the court improperly calculated prejudgment interest; (4) the court
erred in failing to award “waiting time” penalties; (5) the evidence does not support the
finding he worked only 20 overtime hours per week; (6) the court erred in concluding the
Blums were not personally liable for all overtime pay; (7) the court abused its discretion
in awarding attorney fees by failing to explain its method of calculation; and (8) the court
erred in imposing sanctions.

We agree with the first three of plaintiff’s claims and therefore reverse and
remand for the trial court to properly calculate the amount due. We disagree with him as
to the fourth, fifth, and eighth issues. As to the sixth issue, the court did not err in finding
the Blums were not personally liable for overtime for the first portion of plaintiff’s
employment but used the wrong date for when such personal liability began. Finally,
because we remand for further proceedings for which additional attorney fees will be

incurred, any claim of error with respect to such fees is moot.

FACTS

In 1994, plaintiff’s brother, Magdaleno Espinoza (Magdaleno) approached
the Blums about starting a pizza restaurant. He had experience in the business; at that

time the Blums were operating a travel agency. They entered into an oral agreement to



open the restaurant. In the next couple of months, the Blums incorporated Classic Pizza,
Inc. The record is unclear whether Magdaleno ever owned an interest in the business.
Robert testified the owners were, “Myself, my wife. And [Magdaleno] had put down a
$10,000 deposit claiming to buy into the business, wanting to buy into the business.” He
reiterated that this $10,000 payment was a “good faith deposit,” showing that Magdaleno
“wanted to buy into the business.”

After the corporation was formed, the Blums and Magdaleno executed a
written contract. It describes Classic Pizza as a partnership and provides that Magdaleno
would be afforded “the opportunity to purchase an interest in the Partnership of up to
forty-nine percent” after certain conditions were met. Robert testified that Magdaleno
was a partner in the business by virtue of this agreement. Plaintiff also testified that the
Blums told him that Magdaleno was their partner. In a later written contract, the parties
agreed that Magdaleno would not become a partner. The business license was issued to
“Classic Pizza, a partnership.”

Although Magdaleno helped design the layout of the restaurant and
determined what equipment was needed, the Blums paid for the equipment. Once the
business opened, Magdaleno operated it, initially with the assistance of the Blums.
Magdaleno made the necessary purchases and Robert paid the bills. Plaintiff was
employed in 1995, and thereafter he and Magdaleno “pretty much” ran the business.
From August 1995 until September 1996, Magdaleno used a checking account under the
name “Classic Pizza, Inc.” to pay for supplies. During this period, all proceeds of the
business were deposited in this account which was solely under Magdaleno’s control.
Robert testified that, because of difficulties in their relationship with Magdaleno, the
Blums “[took] back over [sic] the business” in September 1996.

Plaintiff testified he worked at Classic Pizza from August 13, 1995 until
June 12, 1999. He was off on Wednesdays. On Fridays and Saturdays he worked from

11:00 a.m. until 10:00 p.m.; on the other four days he worked from 11:00 a.m. until to



9:00 p.m. Later, his working hours changed so he worked one hour less on Fridays,
Saturdays, and Sundays. He first testified this change took place in June or August 1998;
later, he stated the change occurred in December of that year. At the outset, he worked
62 hours per week; after his hours changed, he worked three hours less. When he was
first employed, plaintiff was paid $300 per week; he had two subsequent pay increases.
Originally he was paid in cash; beginning September 1997, he was paid by check drawn
on an account in the name of Classic Pizza, Inc. Starting that year, Classic Pizza, Inc.
furnished plaintiff with W-2 statements indicating varying amounts had been withheld for
taxes. In fact these amounts were not withheld but were nevertheless paid to the IRS by

his employer.

II
DISCUSSION

A. The Court Erred In Disregarding the Stipulated Amount of Plaintiff’s Weekly Salary

The parties stipulated that plaintiff received gross weekly salaries in the
following amounts: $300 from November 1, 1995 through September 15, 1997; $348.08
from September 15, 1997 through June 1998; and $379.82 from July 1998 through the
first week of June 1999. The trial court, however, found that plaintiff’s weekly salaries
were $300 and $325, thereby ignoring the stipulation.

A stipulation by the parties is “binding on the court where the stipulation is
not contrary to law, court rule or policy. [Citation.]” (Robinson v. Workers’ Comp.
Appeals Bd. (1987) 194 Cal.App.3d 784, 790.) On remand, the court shall compute the

amount owed to plaintiff for overtime by using the stipulated salary amounts.



B. Substantial Evidence Supports the Finding Plaintiff Worked Twenty Overtime Hours
Per Week

Plaintiff claims the court’s finding defendants owed him for 20 hours of
unpaid overtime for each week of his employment is not supported by substantial
evidence. We disagree.

In reviewing a substantial evidence question, we presume a trial court’s
factual determination to be correct, and do not inquire whether there is evidence to
support the opposite result. (Bowers v. Bernards (1984) 150 Cal.App.3d 870, 874.)
According to plaintiff’s testimony, initially he worked 62 hours per week. He first
testified that in June or August 1998, his working hours changed so that on Fridays,
Saturdays and Sundays he worked an hour less. Later, he testified that he worked three
hours less beginning in December 1998. He also stated that, although he did not have
regularly scheduled lunch breaks, he received free meals from the restaurant. In view of
this confusing and, at times, contradictory testimony, the trial court reasonably

approximated defendant worked a total of 60 hours per week.

C. The Court Miscalculated Plaintiff’s Regular Rate Of Pay and Overtime

Plaintiff contends the trial court erred when it determined the amount of
overtime he was due. Computation of an employee’s overtime begins with a calculation
of his or her “regular rate of pay.” (See, e.g., Cal. Code Regs., tit. 8, § 11050, subd.
3(A).) The trial court calculated plaintiff’s regular rate of pay by dividing his weekly
salaries by 60, the number of hours the court found he worked. Relying on Skyline
Homes, Inc. v. Dept. of Industrial Relations (1985) 165 Cal.App.3d 239, disapproved on
other grounds in Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557,
572-573 (Skyline), plaintiff contends the court should have used 40 hours as the divisor.

As we explain, both plaintiff and the trial court are each partially correct.



At issue here are two different wage orders issued by the Industrial Wage
Commission (IWC) that govern overtime pay. IWC wage order No. 5-89, effective July
1, 1989 and amended June 29, 1993 (Cal. Code Regs., tit. 8, § 11050), regulates the
public housekeeping industry and covered plaintiff’s employment from October 1, 1995
through December 31, 1997. This order mandates overtime pay for a workweek
exceeding 40 hours or a workday exceeding eight hours. (Cal. Code Regs., tit. 8,

§ 11050, subd. 3(A).) Skyline held that, under an identical wage order, the method for
computing the “regular rate of pay” for an employee who receives a fixed weekly salary
for a fluctuating workweek is to divide that salary by no more than 40 hours. (Skyline,
supra, 165 Cal.App.3d at pp. 249-250.)

In reaching this conclusion, Skyline compared the rules set out under a
wage order identical to No. 5-89 with those employed under the federal statute which
does not require overtime pay for days during which employees work more than eight
hours, as long as they do not work more than 40 hours per week. (Skyline, supra,

165 Cal.App.3d at pp. 246-248.) Skyline explained that when an employee regulated by
the federal statute receives a fixed salary that is designed to provide basic non-overtime
compensation for all hours worked, the method for computing his or her “regular rate of
pay” is the fluctuating workweek method. (/d. at p. 247.)

Under the fluctuating workweek method, “the employee’s ‘regular rate’ of
pay is determined by dividing the number of hours actually worked in the particular
workweek into the amount of the fixed weekly salary (rather than dividing the salary by
the standard non-overtime workweek of 40 hours) for overtime compensation.
[Citation.]” (Skyline, supra, 165 Cal.App.3d at p. 247.) The Skyline court reasoned that,
because the workweek 1s the unit of time used under the federal statute, the total number
of hours worked during that workweek is used as the divisor but that, because the wage
order applied in Skyline uses the workday as the unit of time, the divisor cannot exceed

40 hours. (Id. at pp. 248-249.) Thus, for the time period plaintiff was covered by wage



order No. 5-89, i.e., from October 1, 1995 through December 31, 1997, plaintift’s fixed
gross weekly salaries should be divided by 40 hours to arrive at his regular rate of pay.

However, a different wage order was in effect during the latter portion of
plaintiff’s employment. Former wage order No. 5-98 (now nullified and superceded by
reinstated wage order No. 5-89 set out in Cal. Code Regs., tit. 8, § 11050), adopted
effective January 1, 1998, regulated plaintiff from that date until the termination of his
employment. That order, like the federal overtime statute discussed in Skyline, mandated
overtime pay only for hours worked in excess of 40 hours per week. (Former Cal. Code
Regs., tit. 8, § 11050, subd. 3(A); 29 U.S.C. § 207(a)(1).) Therefore, the fluctuating
workweek method governs plaintiff from January 1, 1998 through June 12, 1999; i.e., to
determine plaintiff’s regular rate of pay for that period, plaintiff’s fixed gross weekly
salaries should be divided by 60, the total number of hours plaintiff worked per week.

Defendants argue plaintiff is not entitled to overtime pay because there was
a specific agreement to pay him a fixed salary which would include overtime. They rely
on Hernandez v. Mendoza (1988) 199 Cal.App.3d 721 where the court noted, in dictum,
that “an explicit, mutual wage agreement [for] a fixed salary [may] serve to compensate
an employee for the number of hours worked under statutory overtime requirements.
[Citations.]” (/d. at p. 725.) But Hernandez held that where the parties had merely
agreed on a salary of $300 per week, there was no such explicit, mutual agreement. And
it followed Skyline by using a divisor of 40 to determine the regular rate of pay for an
employee who worked more than eight hours per day and more than 40 hours per week.
(Id. at pp. 725-726, 728.)

Here, the parties agreed on the amount plaintiff would be paid per week,
and there was a general, although rather vague, understanding as to the total hours he was
to work; but there was no agreement as to an hourly rate of pay. Ghory v. Al-Lahham
(1989) 209 Cal.App.3d 1487 held that what it described as an agreement to work for “a

monthly salary [that] was intended to cover both regular pay and overtime” (id. at



p. 1489) did not qualify as the kind of explicit, mutual wage agreement that would
eliminate overtime pay. The court noted such a contract must “specify] the basic hourly
rate of compensation upon which the guaranteed salary is based,” and the agreement must
be made “before the work is performed . . ..” (/d. at p. 1491.) That did not occur here.
On remand, in calculating plaintiff’s regular rate of pay, the court shall use
a divisor of 40 for the period beginning with plaintiff’s employment and ending
December 31, 1997 and a divisor of 60 for the period beginning January 1, 1998 through

the end of plaintiff’s employment.

D. Plaintiff Is Not Entitled to “Waiting Time” Penalties

Plaintiff claims he is entitled to “waiting time” penalties (see Mamika v.
Barca (1998) 68 Cal.App.4th 487) under Labor Code section 203. That statute imposes a
penalty on an employer who “willfully fails to pay . . . any wages of an employee who is
discharged or who quits . . . .” The trial court did not impose such penalties, and there is
substantial evidence to support the court’s implied conclusion that defendants did not act
willfully.

In its statement of decision, the court found “[Robert] was so
unsophisticated about employer obligations, as well as sound business procedures he did
not realize his utter failure to exercise prudence. He never asked his attorney or his
accountant about what he needed to do about employees. They apparently didn’t realize
how ignorant of his duties he was. Only when he started to pay by check did someone
tell him he needed to pay employment taxes (it could be assumed his accountant told him
when the 1997 taxes were prepared). Nothing was done about the need for overtime.
[Robert] believed a salary exempted overtime, but it probably never was thought about
until the lawsuit was filed. His accountant never brought it up apparently never realizing

the number of hours plaintiff worked a week.”



This is the equivalent of a finding that the Blums did not act willfully but
rather that they acted under a mistaken belief that overtime wages were not required.
Such a finding negates willfulness. (See Road Sprinkler Fitters Local Union No. 669 v.
G & G Fire Sprinklers, Inc. (2002) 102 Cal.App.4th 765, 782.)

Substantial evidence supports the finding. There was no evidence the
Blums had ever had employees before they opened the restaurant. Robert testified he had
no experience in hiring and firing employees and relied on Magdaleno to handle “all of
the financial and hirings and things.” He also testified he was not aware of the obligation
to keep employee records; instead, he “entrusted [his] full faith into . . . Magdaleno . . . to
do what was right” because Magdaleno had 12 years’ experience running another pizza
restaurant. Magdaleno told Robert that plaintiff was a salaried employee for whom a
time card was not required. The two never discussed plaintiff’s hourly rate of pay.
Further, Robert understood from Magdaleno that plaintiff would receive $300 per week,
regardless of how many hours he worked. Plaintiff never told Robert he wanted overtime

pay, and Robert never believed he owed plaintift for overtime.

E. The Blums Were Personally Liable for Plaintiff’s Overtime Beginning September
1996

The court found that notwithstanding the “partnership agreement” signed
by Robert and Magdaleno, Classic Pizza, Inc. was a corporation and the Blums were its
shareholders and directors. It also found the corporation was liable for all of plaintiff’s
unpaid overtime during his employment, but “[a]fter [Robert] began paying the checks
and payroll taxes and withholding, he became personally liable, as well as the
corporation, for properly computing plaintiff’s overtime. Since he was the corporation
shareholder . . . and director . . . and manager, he is personally liable for proper payment
of his employee . . . .” Therefore, “[t]he corporation is liable for all overtime . . . and

Blum is liable for all overtime . . . with the Corporation after September 1, 1997.”



Plaintiff and defendants agree that the correct date is September 1996. On
remand, the court shall use that date to calculate the Blums’s joint and several liability for
the overtime pay. Plaintiff advances several arguments why the Blums were personally
liable before that date. As we discuss in the next three sections, substantial evidence
supports the trial court’s rulings rejecting each of these arguments and the theories upon

which they are based.

F. The Blums, as Shareholders, Are Not Personally Liable for Overtime Before
September 1996

Plaintiff contends the Blums were personally liable for his overtime even
before September 1996 because, although Magdaleno ran the day-to-day operations, they
as shareholders, officers, and directors controlled the business throughout plaintiff’s
employment, and they authorized and directed that he not be paid overtime. “Directors or
officers of a corporation do not incur personal liability for torts of the corporation merely
by reason of their official position, unless they participate in the wrong or authorize or
direct that it be done.” (United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970)

1 Cal.3d 586, 595.)

There is substantial evidence the Blums did not become personally
involved in the management of the business until September 1996 when they took over
financial control from Magdaleno. There was testimony that Magdaleno ran the daily
operations, controlled the checking account, and paid the bills, including salaries, from

August 1995 through the first part of September of 1996.

G. The Blums Have No Individual Partnership Liability
Plaintiff contends the Blums have individual partnership liability for all of
his overtime. But substantial evidence supports the court’s finding that Classic Pizza was

a corporation, not a partnership. Robert testified his lawyer prepared an agreement

10



between the corporation and Magdaleno in 1994. He also testified that in 1995,
Magdaleno rejected the 1994 agreement because it carried the earlier date and because of
some of its terms. Therefore, although Robert and Magdaleno both knew the business
was a corporation, they signed a different version of the agreement, even though it
referred to the business as a partnership. Robert further testified Magdaleno paid a
$10,000 “good faith” deposit to become a potential shareholder in the company, not a
potential partner.

Although there is contrary evidence to support plaintiff’s argument, it is not
within our province to reweigh evidence or redetermine the credibility of the witnesses.
(Reichardt v. Hoffman (1997) 52 Cal.App.4th 754, 766.) Since there is sufficient

evidence to support the trial court’s findings, we must affirm its ruling. (/bid.)

H. The Blums Have No Alter Ego Liability

Plaintiff also contends the Blums are personally liable under a theory of
alter ego. To invoke this doctrine, which ignores the corporate entity and imposes
liability upon the people actually controlling the corporation, a court must find “such a
unity of interest and ownership between the corporation and its equitable owner that the
separate personalities of the corporation and the shareholder do not in reality exist” and
“an inequitable result if the acts in question are treated as those of the corporation alone.
[Citations.]” (Sonora Diamond Corp. v. Superior Court (2000) 83 Cal.App.4th 523, 538)
The court will consider such factors as commingled funds, “inadequate capitalization,
disregard of corporate formalities [and] lack of segregation of corporate records . . ..”
(Id. at pp. 538-539.)

Again, substantial evidence supports the trial court’s implied finding that
these factors were not present. The Blums formally incorporated Classic Pizza, Inc. and

served as its directors and officers. The Blums paid $5,000 for their stock in the

corporation, and corporate minutes were kept. Robert invested over $275,000 in the
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corporation to equip the restaurant. The restaurant lease was executed by the corporation
which also owned the license to sell alcohol. Bills and salaries were paid from corporate
checking accounts, and the corporation filed corporate and payroll tax returns. Finally,
when the business was sold as Classic Pizza, Inc. The court did not err in refusing to

apply the alter ego doctrine.

1. The Trial Court Incorrectly Computed Prejudgment Interest

An employee who sues civilly to recover unpaid overtime is entitled to
“interest thereon.” (Lab. Code § 1194, subd. (a).) Interest accrues from the day the right
to recover overtime vests. (Civ. Code, § 3287, subd. (a); Olson v. Cory (1983)
35 Cal.3d 390, 402.) The interest is computed “from the date of accrual to the entry of
judgment. [Citations.]” (Mass v. Board of Education (1964) 61 Cal.2d 612, 624.)

The court calculated interest on an annual basis. But plaintiff’s overtime
wages accrued on a weekly basis. Therefore, he is entitled to prejudgment interest
computed from the date on which each of his overtime payments was due. On remand

the court shall compute interest due plaintiff accordingly.

J. The Trial Court Properly Imposed Sanctions

Before trial, plaintiff applied for an order compelling discovery of the
Blums’s checking account records. The court denied the application. Plaintiff’s lawyer
then served the Blums’s bank with a subpoena duces tecum to produce records for one of
the accounts to which the trial court had denied him access. Defendants moved for an
order quashing the subpoena; the court granted the motion and at the hearing, the court
reiterated that it would not permit plaintiff to have those records. Undauntedly, plaintiff
then served another subpoena duces tecum for the same records. The court granted

defendants’ subsequent motion to quash and for sanctions and awarded $923 against
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plaintiff and his lawyer pursuant to Code of Civil Procedure section 2023, finding the
subpoena violated the two earlier orders.

Plaintiff contends the sanction order was improper. We review the
propriety of a discovery sanctions award for abuse of discretion and uphold it unless it
“‘exceeds the bounds of reason . . ..” [Citation.]” (Foothill Properties v. Lyon/Copley
Corona Associates (1996) 46 Cal.App.4th 1542, 1557.)

Plaintiff argues sanctions were improper because it was error to grant the
motion to quash. We presume an order of a lower court to be correct. (Foothill
Properties v. Lyon/Copley Corona Associates, supra, 46 Cal.App.4th at p. 1555.) “““All
intendments and presumptions are indulged to support it on matters as to which the
record is silent, and error must be affirmatively shown.” [Citations.]’ [Citation.]” (/bid.)
Plaintiff cites no facts that affirmatively show error, and based on the record before us, it
might have been an abuse of discretion for the trial court not to award sanctions. If the
court erred in granting the first two motions, plaintiff’s remedy was a challenge in the
court of appeal. But, regardless of whether he agreed with the orders, he was not at
liberty to ignore them. A lawyer’s duty to obey a court order is not dependent upon the
correctness of that order.

Plaintiff also asserts the court did not adequately articulate its reasons for
imposing sanctions, in violation of his due process rights. But in the order awarding
sanctions, the court specified they were based on plaintiff’s service of the second
subpoena duces tecum in violation of the two earlier rulings. This was sufficient.

Finally, plaintiff maintains Code of Civil Procedure sections 2023 and
1987.2 do not apply to his conduct. The order was based on section 2023,
subdivision (a)(1) which permits a court to sanction a party who “[p]ersist[s], over
objection and without substantial justification, in an attempt to obtain information or
materials that are outside the scope of permissible discovery.” (Code Civ. Proc., § 2023.)

The facts support an award of sanctions under the statute.
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K. Challenges to Attorney Fees Are Moot
Because the trial court will have to recompute not only the attorney fees to
be awarded in light of these proceedings but also the additional fees that will be incurred

on remand, issues raised in this appeal with respect thereto are moot.

L. Request that Case Be Assigned to Another Judge

During oral argument, plaintiff’s lawyer requested we order the case
assigned to another judge. Code of Civil Procedure section 170.1 et seq. spells out the
proper procedures to be invoked where a party has facts supporting the recusal of a trial
judge. Plaintiff has failed to initiate proceedings thereunder and therefore we will not
consider his request. We express no opinion as to the outcome if plaintiff does proceed

under Code of Civil Procedure section 170.3, subdivision (c)(1).

III
DISPOSITION

The judgment is reversed in part and remanded for further proceedings in
the trial court. On remand, the trial court shall recompute damages, using the following
methodology: (1) Adopt the stipulation of the parties as to appellant’s gross weekly
salaries ($300 from November 1, 1995 through September 15, 1997; $348.08 from
September 15, 1997 through June 1998; and $379.82 from July 1998 through the first
week of June 1999); (2) Apply the trial court’s determination that appellant worked 20
overtime hours per week; (3) Use 40 as the divisor to determine appellant’s regular rate
of pay for the period commencing with his employment through December 31, 1997;
(4) Use 60 as the divisor to determine appellant’s regular rate of pay for the period

January 1, 1998 through the termination of his employment; (5) Compute the Blums’s
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joint and several liability for overtime wages incurred commencing September 1, 1996;
(6) Compute interest due from the date that each overtime payment was due; and
(7) Determine reasonable attorney fees incurred by appellant in the entirety of the
proceedings and award that amount as part of the judgment. Appellant shall recover his

costs on appeal.
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