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Two decades ago, California became one of the first states in the country to

authorize charter schools—public schools funded with public money but run by

private individuals or entities rather than traditional public school districts. The

Charter Schools Act of 1992 (Ed. Code, 8 47600 et seq., added by Stats. 1992,

ch. 781, § 1, pp. 3756-3761) authorized various public bodies to approve charters,

supervise charter school operations, and revoke charters in the event particular



standards and conditions were not met. But the original law did not specify the
procedures that would accompany a contemplated charter revocation. In 2006, the
Legislature remedied that omission, adopting provisions governing the hearing on,
decision on, and appeal of a charter revocation. (Ed. Code, § 47607, subds. (c)-
(k), as amended by Stats. 2006, ch. 757, § 1, pp. 6012-6014.)}

In response to a writ petition by Today’s Fresh Start, Inc., an entity
challenging its school’s charter revocation, we consider whether the procedures
adopted by the Legislature are sufficient under the federal and state due process
clauses. (See U.S. Const., 14th Amend.; Cal. Const., art. I, 8 7, subd. (a).) The
school contends, inter alia, that it has not been afforded a hearing before an
impartial adjudicator because the body deciding whether to revoke its charter has
an interest in ensuring that funds flowing to charter schools are reallocated to other
public schools. No such interest has been shown here; the school has not
established that the Legislature’s chosen procedures denied it the opportunity to be
heard “at a meaningful time and in a meaningful manner” (Armstrong v. Manzo
(1965) 380 U.S. 545, 552) by a decision maker without financial or other bias.
Accordingly, we affirm the Court of Appeal’s judgment denying writ relief and
upholding as constitutional section 47607.

FACTUAL AND PROCEDURAL BACKGROUND

A. Charter Schools

The Legislature is charged with providing a public education system for the
citizens of the State of California. (Cal. Const., art. IX, 8 5; California
Redevelopment Assn. v. Matosantos (2011) 53 Cal.4th 231, 243.) It has long done
that through the establishment of public school districts (Matosantos, at p. 243)

1 All further unlabeled statutory references are to the Education Code.



and, more recently, through charter schools as well (see § 47600 et seq.).2 The
Legislature intended its authorization of charter schools to improve public
education by promoting innovation, choice, accountability, and competition. (See
8 47601; United Teachers of Los Angeles v. Los Angeles Unified School Dist.
(2012) 54 Cal.4th 504, 521; Wells v. One20ne Learning Foundation (2006) 39
Cal.4th 1164, 1186.)

Charter schools are initiated by submitting a petition to the chartering
authority, generally the governing board of a public school district but
occasionally a county board or the State Board of Education. (8 47605, subds. (a),
(b), 47605.5, 47605.6, 47605.8; United Teachers of Los Angeles v. Los Angeles
Unified School Dist., supra, 54 Cal.4th at pp. 521-522.) Petitions should be
granted whenever they are “consistent with sound educational practice”

(88 47605, subd. (b), 47605.6, subd. (b)); a petition can be denied only if a
chartering authority makes written findings that one or more statutory criteria have
not been met (8 47605, subd. (b); see Wells v. One20ne Learning Foundation,
supra, 39 Cal.4th at p. 1186).

Once approved, charter schools are operated independently, but are subject
to public oversight. (California School Bds. Assn. v. State Bd. of Education (2010)
186 Cal.App.4th 1298, 1305; Wilson v. State Bd. of Education (1999) 75
Cal.App.4th 1125, 1137-1142; see 88 47601, 47615, subd. (a)(2).) Such public

2 When it enacted the Charter Schools Act in 1992, California became only
the second state in the country to authorize such schools, following Minnesota by
one year. (Ridley, Charting a New Course for Public Education in Michigan—
Charter Schools: A Significant Step Toward Meaningful Education Reform (1999)
76 U. Det. Mercy L.Rev. 607, 615.) Charter schools are thus a relatively novel
creation, and the process of identifying the best way to oversee and nurture them is
in its early stages, both here and elsewhere.



“control and oversight . . . legitimize[s] charter schools” (California School Bds.
Assn., at p. 1326) and arguably is constitutionally necessary (Mendoza v. State of
California (2007) 149 Cal.App.4th 1034, 1060-1061). Chartering authorities must
monitor schools’ fiscal condition and academic performance and are authorized to
investigate whenever grounds for concern arise. (88 47604.32, 47604.33,
47604.4, 47604.5, 47605, subd. (k), 47607, subd. (a).) In turn, schools must
respond promptly to any reasonable inquiries from public officials charged with
oversight. (8 47604.3.)

Though independently operated, charter schools fiscally are part of the
public school system; they are eligible equally with other public schools for a
share of state and local education funding. (Wells v. One20ne Learning
Foundation, supra, 39 Cal.4th at p. 1186; see 88 47612, subd. (a), 47615,
subd. (a), 47630 et seq.) This hybrid nature results in a complicated relationship
with other public schools. “Obviously charter schools are not in opposition to the
public school system. On the contrary, they are a part of that system.” (Wilson v.
State Bd. of Education, supra, 75 Cal.App.4th at p. 1139.) Nevertheless, “charter
schools compete with traditional public schools for students, and they receive
funding based on the number of students they recruit and retain at the expense of
the traditional system.” (Wells, at pp. 1203-1204; see Knapp v. Palisades Charter
High School (2007) 146 Cal.App.4th 708, 717.)

Section 47607 specifies the grounds upon and manner in which a school’s
charter may be revoked. (8 47607, subds. (c)-(k).) In broad terms, section 47607
requires the chartering authority to provide notice of violations that could lead to
revocation, an opportunity to cure, notice of the intent to revoke if the school fails
to cure, a public hearing, and a written decision with factual findings supporting
any revocation decision. (Id., subds. (d)-(e).) As well, the statute affords schools

an administrative appeals process to contest charter revocation. (ld., subds. (f)-



(1).) We discuss these procedures in more detail below; they lie at the heart of this
case.

With this background, we turn to the instant charter revocation dispute.

B. Administrative Proceedings

In 2003, Today’s Fresh Start, Inc. (Today’s Fresh Start), a nonprofit public
benefit corporation, petitioned for and was granted a countywide charter to serve
Los Angeles County.® The Los Angeles County Office of Education (County
Office), a regional educational agency, issued the charter through its governing
board, the Los Angeles County Board of Education (County Board).# In 2005, the
County Board renewed the charter for a five-year term.

The charter renewal petition stipulated that the County Office would
oversee Today’s Fresh Start, investigating complaints and monitoring the school’s
operations. (See 8§ 47607, subd. (a)(1) [chartering authority “may inspect or
observe any part of the charter school at any time’].) Today’s Fresh Start agreed
to respond promptly to County Office inquiries concerning operational and fiscal
matters. (See 8 47604.3; Knapp v. Palisades Charter High School, supra, 146
Cal.App.4th at pp. 714-715 [charter schools are contractually bound by their

charters].) The renewal petition authorized as grounds for revocation “a material

3 Today’s Fresh Start justified its request for a countywide, as opposed to
districtwide, charter on the ground that in order to provide optimal educational
opportunities for students, it needed to reach beyond individual cities for its
student body.

4 As is typical, Los Angeles has a county board of education, a county
superintendent of education, and a county office of education. (See Cal. Const.,
art. IX, 8 7; Ed. Code, 88 1040-1047, 1240-1281.) The county superintendent is
the head of the county office; the county board is its governing board. The power
to grant or revoke a countywide charter is specifically vested in the county board
(88 47605.5, 47605.6, 47607), but the responsibility for oversight is a shared one
(see 88 47604.3-47604.4).



violation of any of the conditions, standards, or procedures set forth in this
Petition,” failure to “pursue any of the student outcomes identified in this
Petition,” failure to “meet generally-accepted accounting principles,” “fiscal
mismanagement,” or “[k]nowingly and willfully violat[ing] any provision of
law.”® The petition also provided that prior to revocation, Today’s Fresh Start
would receive notice of any violation and an opportunity to cure.

In June 2007, the County Office advised Today’s Fresh Start that it planned
to investigate concerns raised about the school, including but not limited to four
areas: (1) observance of the legal rights of students, parents, and employees;

(2) student attendance procedures; (3) professional development; and

(4) compliance with California Department of Education testing procedures.
Today’s Fresh Start responded that the planned investigation violated section
47604.4 and the school’s charter.6 The next month, the County Office sent
Today’s Fresh Start a “Report of Findings and Recommendations,” which
identified deficiencies and called for improvements in each of the four identified
areas. A “Corrective Action Plan” spelled out specific actions required of the
school and listed due dates for completion of each.

Contemporaneously, County Superintendent Dr. Darline P. Robles, the

head of the County Office, submitted a request for documents regarding the

5 Section 47607 codifies essentially identical grounds for charter revocation
(see id., subd. (c)), but permits charter revocation for a violation of law whether or
not the violation is knowing or willful (id., subd. (c)(1)(D)).

6 Section 47604.4, subdivision (a) authorizes a county superintendent to,
“based upon written complaints by parents or other information that justifies the
investigation, monitor the operations of a charter school located within that county
and conduct an investigation into the operations of that charter school.” Today’s
Fresh Start argued that the County Office had not proven it had information
warranting an investigation.



governance of Today’s Fresh Start to determine whether the school was
complying with Corporations Code provisions regulating the operation of
nonprofit public benefit corporations. In August 2007, Superintendent Robles
provided the school with a staff memorandum analyzing the governance materials
sent to the County Office. She wrote: “Staff express serious concerns regarding
the governance of the Today’s Fresh Start Charter School and | share their
concerns.” Robles requested additional materials to allow the County Office to
determine whether the school’s board was holding sufficient meetings and
complying with open meeting laws, and whether board members were “protecting
public funds and not using their positions improperly to the end of personal
enrichment.” Superintendent Robles warned that the sufficiency of the school’s
response would dictate whether she recommended to the County Board that it
initiate charter revocation proceedings.

At an October 9, 2007, County Board meeting, County Office staff member
Dr. Lupe Delgado led a discussion of the staff’s analysis of the school’s
governance structure and processes and its response to the Corrective Action Plan.
County Board members were provided three binders of materials reflecting the
staff’s investigation; these same binders had previously been provided to Today’s
Fresh Start.

At the County Board’s October 16 meeting, six individuals addressed the
board on behalf of Today’s Fresh Start. Thereafter, Superintendent Robles
recommended that the County Board give notice of its intent to revoke the
school’s charter. The County Board voted five to zero, with two members
abstaining, to approve Superintendent Robles’s recommendation to begin the
revocation process. A public hearing on Today’s Fresh Start was scheduled for

the November 6 County Board meeting. The County Office informed Today’s



Fresh Start of the board’s decision and advised the school that it could submit
written materials at any time before the hearing to support its oral presentation.

At the November 6, 2007, public hearing, Today’s Fresh Start provided the
County Board with handouts detailing the school’s grounds for opposing
revocation and three binders containing nearly 900 pages of supporting
documentation. Six Today’s Fresh Start students addressed the County Board in
support of the school. Five individuals, including the school’s executive director,
Dr. Jeanette Parker, its board chair, Dr. Clark Parker, its legal counsel, Mary Tesh
Glarum, and Assemblyman Mervyn Dymally, offered arguments on behalf of
Today’s Fresh Start. County Office staff made no presentation.

In writing on November 19, and again at a County Board meeting on
November 20, Today’s Fresh Start’s counsel raised concerns that the County
Office’s revocation procedures violated due process. The school contended the
County Office’s staff was both advocating that Today’s Fresh Start’s charter be
revoked and advising the County Board regarding the revocation, in addition to
having a preexisting relationship with the County Board. At the meeting, the
school objected to not having an opportunity to respond to a County Office staff
presentation listed on the agenda. Drs. Clark and Jeanette Parker again made
appeals on behalf of their school. The staff presentation the school objected to
followed: County Office staff member Dr. Lupe Delgado gave a brief chronology
of the events surrounding the charter revocation process and asked for any specific
items or questions the County Board would like to see addressed in the final staff
report on Today’s Fresh Start.

At a County Board meeting on December 4, 2007, Dr. Jeanette Parker
again spoke on behalf of Today’s Fresh Start. Dr. Delgado then presented the
County Office’s final report, which determined that Today’s Fresh Start had not

corrected its noncompliance with testing procedures, had not explained how it



would rectify irregularities in its governance, and had failed to meet 47 of the 53
items on the Corrective Action Plan. Dr. Delgado concluded: “After review and
analysis of [Today’s Fresh Start]’s rebuttal materials and presentations, [the
County Office] stands by its original recommendation that substantial evidence
exists of violations of the charter, failure to meet or pursue pupil outcomes as set
out in the charter, i.e. testing irregularities, and violations of the law. [Today’s
Fresh Start] has been notified of these violations and has had a reasonable
opportunity to correct [them], and has not done so.” Today’s Fresh Start promptly
submitted a written response to the report.

At the following week’s December 11 County Board meeting, six speakers
addressed the County Board on the school’s behalf. Dr. Jeanette Parker defended
its testing procedures. Today’s Fresh Start’s fiscal coordinator assured the County
Board that the school had promptly complied with reporting responsibilities.
Assemblyman Dymally asked the County Board to give the school one more year.
Dr. Clark Parker argued that the revocation process was flawed. Two speakers
emphasized Today’s Fresh Start’s performance in comparison to other public
schools.

After further debate, the County Board voted four to three to revoke
Today’s Fresh Start’s charter. The County Board adopted factual findings
regarding improprieties in student testing procedures, violations of statutory and
charter provisions regulating corporate governance, and the failure to correct
numerous shortcomings identified in the Corrective Action Plan, all in violation of
section 47607, former subdivision (c)(1), (2), and (4). (Stats. 2006, ch. 757, 8§ 1,
p. 6012, redesignated as subd. (c)(1)(A), (B), and (D) by Stats. 2012, ch. 576, § 3.)

Today’s Fresh Start appealed its charter revocation to the State Board of
Education (State Board) on grounds, inter alia, that the revocation proceedings

violated due process and revocation was not based on substantial evidence. (See



8 47607, subd. (g).) The State Board heard argument from speakers for both
Today’s Fresh Start and the County Office, considered a report from the Charter
Schools Division of the California Department of Education, and ultimately
affirmed the revocation by an equally divided vote, four to four.

C. Judicial Proceedings

Today’s Fresh Start challenged its charter revocation by filing a petition for
writ of administrative mandamus. (See Code Civ. Proc., 8 1094.5.) In a motion
for judgment under Code of Civil Procedure section 1094, the school sought
reinstatement of the charter on three grounds: (1) the County Board violated
section 47607, subdivision (d) by failing to provide the school with notice and an
opportunity to cure; (2) the County Board deprived the school of due process by
adjudicating the matter when it was not an impartial decision maker; and (3) the
County Office failed to introduce any evidence in support of revocation at the
November 6, 2007, public hearing.

The trial court granted the motion on the last two grounds and issued a writ
setting aside the revocation and remanding to the County Board for further
proceedings. After noting that Today’s Fresh Start’s liberty and property interests
in its charter were undisputed, the court concluded the revocation procedure
violated section 47607 and due process. First, both section 47607, subdivision (e)
and due process required that all evidence supporting revocation be introduced at
the public hearing. Second, although Today’s Fresh Start was statutorily entitled
only to a public hearing before the County Board in the normal course of business
(8 47607, subd. (e)), the statute was unconstitutional to the extent it afforded less
process than was constitutionally owed. Due process guaranteed Today’s Fresh
Start an “evidentiary hearing before a[n] unbiased hearing officer”; the County
Board, in the trial court’s eyes, could not act as an impartial decision maker in the

first instance. Accordingly, on remand, the County Office would have to conduct

10



a separate evidentiary hearing presided over by a neutral third party or County
Office employee uninvolved in the revocation process, with the hearing officer’s
findings to be thereafter accepted or rejected by the County Board at a subsequent
public hearing.

The Court of Appeal reversed, unanimously rejecting both trial court
grounds for granting relief. First, the County Office was not required to formally
present its evidence so long as it otherwise disclosed the basis for seeking
revocation. Statutorily, nothing in the plain text of section 47607, subdivision (e)
mandated formal presentation; constitutionally, procedural informality was
routinely permitted in administrative proceedings. Second, due process did not
mandate an additional, prehearing hearing because nothing in the school’s
evidence or argument established that the County Board could not act impartially.
Today’s Fresh Start was required to demonstrate “ © ““an unacceptable probability
of actual bias” > ” (Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470,
483); this it had not done. Consequently, there was no reason why the County
Board could not act in the first instance on Today’s Fresh Start’s charter
revocation, and the revocation procedures selected by the Legislature (see
8 47607, subds. (c), (d), (e)) satisfied due process.

We granted review to resolve important questions of first impression
concerning the constitutionality of section 47607’s charter revocation procedures.

DISCUSSION

I. Due Process Principles

Both the federal and state Constitutions compel the government to afford
persons due process before depriving them of any property interest. (U.S. Const.,
14th Amend. [“nor shall any state deprive any person of life, liberty, or property,
without due process of law”]; Cal. Const., art. I, § 7, subd. (a) [“A person may not

be deprived of life, liberty, or property without due process of law ... .”].) In

11



light of the virtually identical language of the federal and state guarantees, we
have looked to the United States Supreme Court’s precedents for guidance in
interpreting the contours of our own due process clause and have treated the state
clause’s prescriptions as substantially overlapping those of the federal
Constitution. (See, e.g., Morongo Band of Mission Indians v. State Water
Resources Control Bd. (2009) 45 Cal.4th 731, 736-737.)

“The essence of due process is the requirement that ‘a person in jeopardy of
serious loss [be given] notice of the case against him and opportunity to meet it.”
(Mathews v. Eldridge (1976) 424 U.S. 319, 348; see Cleveland Board of
Education v. Loudermill (1985) 470 U.S. 532, 546.) The opportunity to be heard
must be afforded “at a meaningful time and in a meaningful manner.” (Armstrong
v. Manzo, supra, 380 U.S. at p. 552; accord, People v. Allen (2008) 44 Cal.4th
843, 869.) To ensure that the opportunity is meaningful, the United States
Supreme Court and this court have identified some aspects of due process as
irreducible minimums. For example, whenever “due process requires a hearing,
the adjudicator must be impartial.” (Haas v. County of San Bernardino (2002) 27
Cal.4th 1017, 1025; see Caperton v. A. T. Massey Coal Co. (2009) 556 U.S. 868,
876; Withrow v. Larkin (1975) 421 U.S. 35, 47.)

Beyond these broad outlines, however, the precise dictates of due process
are flexible and vary according to context. (Mathews v. Eldridge, supra, 424 U.S.
at p. 334 [ © “[d]ue process,” unlike some legal rules, is not a technical conception
with a fixed content unrelated to time, place and circumstances’ ”’]; Oberholzer v.
Commission on Judicial Performance (1999) 20 Cal.4th 371, 391 & n. 16.)

“ “The function of legal process, as that concept is embodied in the Constitution,
and in the realm of factfinding, is to minimize the risk of erroneous decisions.
Because of the broad spectrum of concerns to which the term must apply,

flexibility is necessary to gear the process to the particular need; the quantum and
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quality of the process due in a particular situation depend upon the need to serve
the purpose of minimizing the risk of error.” ” (Heller v. Doe (1993) 509 U.S.
312, 332.) Accordingly, the United States Supreme Court has rejected absolute
rules in favor of balancing three considerations: “First, the private interest that
will be affected by the official action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally, the Government’s
interest, including the function involved and the fiscal and administrative burdens
that the additional or substitute procedural requirement would entail.” (Mathews,
at p. 335; see Turner v. Rogers (2011) 564 U.S. _ ,  [131 S.Ct. 2507, 2517-
2518]; Wilkinson v. Austin (2005) 545 U.S. 209, 224-225.)

With a minor modification, we have adopted the Mathews balancing test as
the default framework for analyzing challenges to the sufficiency of proceedings
under our own due process clause. The first three factors—the private interest
affected, the risk of erroneous deprivation, and the government’s interest—are the
same. (See, e.g., California Teachers Assn. v. State of California (1999) 20
Cal.4th 327, 347; In re Sade C. (1996) 13 Cal.4th 952, 986-987.) In addition, we
may also consider a fourth factor, * ‘the dignitary interest in informing individuals
of the nature, grounds, and consequences of the action and in enabling them to
present their side of the story before a responsible government official.” ” (People
v. Allen, supra, 44 Cal.4th at pp. 862-863; accord, Oberholzer v. Commission on
Judicial Performance, supra, 20 Cal.4th at pp. 390-391.)

As the case in which we announced the additional state factor makes clear,
however, dignitary interests play a role only when the rights of natural persons are
at stake: “The federal approach also undervalues the important due process
interest in recognizing the dignity and worth of the individual by treating him as

an equal, fully participating and responsible member of society. [Citations.] ‘For
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government to dispose of a person’s significant interests without offering him a
chance to be heard is to risk treating him as a nonperson, an object, rather than a
respected, participating citizen.” [Citation.] Thus, even in cases in which the
decision-making procedure will not alter the outcome of governmental action, due
process may nevertheless require that certain procedural protections be granted the
individual in order to protect important dignitary values, or, in other words, ‘t0
ensure that the method of interaction itself is fair in terms of what are perceived as
minimum standards of political accountability—of modes of interaction which
express a collective judgment that human beings are important in their own right,
and that they must be treated with understanding, respect, and even compassion.’
[Citation.]” (People v. Ramirez (1979) 25 Cal.3d 260, 267-268, italics added.)
Accordingly, the fourth factor plays no role where, as here, due process rights are
asserted by an entity rather than an individual. Consequently, in this case the
starting point for our analysis under the state and federal Constitutions is the same.

The requirements of due process extend to administrative adjudications.
(Withrow v. Larkin, supra, 421 U.S. at p. 46; Morongo Band of Mission Indians v.
State Water Resources Control Bd., supra, 45 Cal.4th at p. 737.) Relevant here,
the bar against financially interested adjudicators applies with as much force to
administrative adjudicators as to judicial officers. (Haas v. County of San
Bernardino, supra, 27 Cal.4th at p. 1027.) In many other respects, however,
administrative hearings need not be conducted with the same rigor demanded of
judicial proceedings: “[D]ue process allows more flexibility in administrative
process than judicial process . . ..” (lbid.; see Gai v. City of Selma (1998) 68
Cal.App.4th 213, 219 [“The standard of impartiality required at an administrative
hearing is less exacting than that required in a judicial proceeding.”].)

With these principles in mind, we turn to Today’s Fresh Start’s due process

claims.
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1. Property Interest

“The first inquiry in every due process challenge is whether the plaintiff has
been deprived of a protected interest in ‘property’ or ‘liberty.” [Citations.] Only
after finding the deprivation of a protected interest do we look to see if the State’s
procedures comport with due process.” (American Mfrs. Mut. Ins. Co. v. Sullivan
(1999) 526 U.S. 40, 59; see also Cleveland Board of Education v. Loudermill,
supra, 470 U.S. at p. 538 & fn. 3.) Today’s Fresh Start acknowledges it has no
entitlement to issuance of a charter in the first instance, but asserts that, once a
charter has been granted, it has a property interest in continuing operation of its
school. (See California Assn. of Private Special Education Schools v. Department
of Education (2006) 141 Cal.App.4th 360, 372-376.) The County Office, as it has
throughout this litigation, concedes the school has a protected property interest for
due process purposes. We thus assume the existence of such an interest.

“[O]nce it is determined that the Due Process Clause applies, ‘the question
remains what process is due.” ” (Cleveland Board of Education v. Loudermill,
supra, 470 U.S. at p. 541; accord, People v. Allen, supra, 44 Cal.4th at p. 862.)
Today’s Fresh Start challenges the predeprivation procedures it was afforded in
three respects: (1) the County Board is financially biased; (2) the County Board’s
reliance on input from the County Office violates separation of function
principles; and (3) the school was afforded inadequate notice of the case against it.

I11. Financial Bias and the Guarantee of an Impartial Decision Maker

“When, as here, an administrative agency conducts adjudicative
proceedings, the constitutional guarantee of due process of law requires a fair
tribunal. [Citation.] A fair tribunal is one in which the judge or other decision
maker is free of bias for or against a party.” (Morongo Band of Mission Indians v.
State Water Resources Control Bd., supra, 45 Cal.4th at p. 737.) “Of all the types

of bias that can affect adjudication, pecuniary interest has long received the most
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unequivocal condemnation and the least forgiving scrutiny.” (Haas v. County of
San Bernardino, supra, 27 Cal.4th at p. 1025.) The state and federal Constitutions
forbid the deprivation of property by a judge with a “ “direct, personal, substantial,
pecuniary interest in reaching a conclusion against’ ” a party. (Haas, at p. 1025,
quoting Tumey v. Ohio (1927) 273 U.S. 510, 523.)

Today’s Fresh Start contends the members of the County Board have such a
disqualifying pecuniary interest: (1) the County Office, like other county offices
of education, is authorized to and does operate public schools; (2) because charter
schools like Today’s Fresh Start necessarily compete with other public schools for
students, and the funding that follows them (see 8§88 47612, subd. (a), 47615, subd.
(@), 47630 et seq.; Wells v. One20ne Learning Foundation, supra, 39 Cal.4th at
pp. 1203-1204), public school officials have an incentive to revoke charters to
maximize funding available to their own schools; and (3) numerous cases have
recognized that adjudication of one’s interests by a business competitor with a
conflicting financial interest violates due process.

Though Today’s Fresh Start makes financial bias a centerpiece of its due
process argument before us, the school concedes it did not raise the issue below.
While that omission would be grounds to consider the issue forfeited, we have
discretion to consider on appeal purely legal issues raised in a petition for review
or answer (Cal. Rules of Court, rule 8.516(b)(1); Goldstein v. Superior Court
(2008) 45 Cal.4th 218, 225, fn. 4), and we do so here. The failure to present the
argument below is not without consequence, however. Because Today’s Fresh
Start did not develop a record concerning the County Office’s actual operation of
schools allegedly in competition with the charter school, the school’s as-applied
challenge is limited to matters we may judicially notice or that the County Office
concedes. Beyond that, the school may present a facial challenge to the statutory

structure established by the Legislature, but must show that county boards of
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education intrinsically have a financial interest of a kind and magnitude sufficient
to disqualify them from serving in charter revocation hearings as the impartial
adjudicators due process guarantees.

Claims that an adjudicator is biased are not subject to balancing under the
federal Mathews or state Mathews-plus test. (Haas v. County of San Bernardino,
supra, 27 Cal.4th at pp. 1035-1036.)” Moreover, where the basis for a challenge is
an alleged pecuniary interest, the presumption of impartiality that would otherwise
apply has no place. (Haas, at p. 1026.) Instead, due process is violated whenever
a decision maker has a financial interest that “would offer a possible temptation to
the average person as judge not to hold the balance nice, clear and true.” (lbid.;
accord, Caperton v. A. T. Massey Coal Co., supra, 556 U.S. at p. 878; Aetna Life
Insurance Co. v. Lavoie (1986) 475 U.S. 813, 825.)8 Conclusive proof of actual
bias is not required; an objective, intolerably high risk of actual bias will suffice.
(Caperton, at pp. 883-884; Haas, at pp. 1032-1034.)

To begin, we note the cases Today’s Fresh Start principally relies upon are
not strictly analogous because, unlike the circumstances alleged here, they
involved adjudicators who stood to receive a benefit to their personal fisc. (See

Tumey v. Ohio, supra, 273 U.S. at p. 523 [a judge may not preside over a case in

! As we explained in Haas, Mathews balancing focuses principally on
identifying procedures that will ensure accurate adjudications, while the policies
underlying the guarantee of a disinterested decision maker extend beyond
minimizing the risk of error to ensuring that our legal systems comport with
fundamental notions of justice. * ‘In Justice Holmes’ famous phrase, “even a dog
distinguishes between being stumbled over and being kicked.” >~ (Haas v.
County of San Bernardino, supra, 27 Cal.4th at p. 1036.)

8 The rule against financial interests stops short of zero tolerance; the United
States Supreme Court has recognized that slight pecuniary interests are not
constitutionally cognizable. (Aetna Life Insurance Co. v. Lavoie, supra, 475 U.S.
at pp. 825-826, fn. 3.)
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which he or she has a “direct, personal, substantial, pecuniary interest” (italics
added)].) In Gibson v. Berryhill (1973) 411 U.S. 564, the United States Supreme
Court found a due process violation where a state’s optometry board was
comprised of independent optometrists, who were granted authority to conduct
disciplinary hearings of corporate-employed optometrists. License revocation of
corporate optometrists would enhance the business opportunities of independent
optometrists; the optometry board members thus had a personal financial incentive
to impose discipline. (l1d. at pp. 578-579.) A line of state cases relied upon by
Today’s Fresh Start similarly recognizes that an administrative board composed of
members whose personal businesses could benefit from the board’s rulings
violates due process. (See University Ford Chrysler-Plymouth, Inc. v. New Motor
Vehicle Bd. (1986) 179 Cal.App.3d 796; Nissan Motor Corp. v. New Motor
Vehicle Bd. (1984) 153 Cal.App.3d 109; Chevrolet Motor Division v. New Motor
Vehicle Bd. (1983) 146 Cal.App.3d 533; American Motors Sales Corp. v. New
Motor Vehicle Bd. (1977) 69 Cal.App.3d 983.) Each case found wanting the New
Motor Vehicle Board, a state board charged with, inter alia, resolving motor
vehicle dealer-manufacturer disputes, whose composition must include four new
motor vehicle dealers, but need not include any manufacturer representatives,
among its nine members. (See Veh. Code, 88 3000, 3001.) In any given dispute,
the courts observed, a dealer might have one of several personal financial
incentives: to rule against a dealer (to stifle competition), in favor of a
manufacturer (to curry favor with an entity that supplied the dealer vehicles), or in
favor of a narrow reading of the circumstances in which a franchise could be

terminated (to minimize the dealer’s risk of losing its own dealership). (See
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Chevrolet Motor Division, at p. 537; American Motors Sales Corp., at p. 987.)
Adjudication by decision makers with such personal financial stakes cannot be
reconciled with due process.? Here, in contrast, Today’s Fresh Start has identified
no personal financial benefit that might impair the ability of members of the
County Board to act as disinterested decision makers; County Board members are
not personally in competition with charter schools, and their salaries are
unaffected by any decision they might reach in a revocation proceeding.

The due process violation in Tumey v. Ohio, supra, 273 U.S. 510, arose not
only from the “direct pecuniary interest” the mayor had in each case but also from
his institutional interest: the mayor’s “official motive to convict and to graduate
the fine to help the financial needs of the village.” (l1d. at p. 535.) Subsequently,
the United States Supreme Court has confirmed that institutional financial interests
alone, even without any corresponding personal benefit, may compromise due
process. (Ward v. Village of Monroeville (1972) 409 U.S. 57; see also Caperton v.
A. T. Massey Coal Co., supra, 556 U.S. at p. 878; Haas v. County of San
Bernardino, supra, 27 Cal.4th at p. 1028, fn. 14.) In Ward, the Supreme Court
considered whether a village mayor sitting as a judge trying traffic and ordinance
violations and imposing fines that contributed a “ ‘substantial portion’ ” of the
village’s budget had a disqualifying financial interest. (Ward, at p. 59.) It
concluded that, no less than in cases where fines imposed would directly enhance
a judge’s salary (see Tumey, at pp. 520, 535), this arrangement offered an

impermissible « ‘possible temptation’ ” to partisanship (Ward, at p. 60).

9 The Legislature subsequently acknowledged and rectified the problem by
mandating recusal of the four dealer board members from