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Opinion

KATZ, J. This certified appeal raises two principal
issues. First, we must determine the extent to which
the attorney-client privilege applies to communications
between counsel for a company and an environmental
consulting firm retained by counsel to assist in
responding to an order issued by the department of
environmental protection. Second, we must determine
whether, if privileged, the communications fall within
the crime-fraud exception to the attorney-client privi-
lege. The plaintiff, William Olson, appeals from the judg-



ment of the Appellate Court affirming the judgment of
dismissal by the trial court following the trial court’s
grant of a protective order and motion in limine barring
the use of communications between the expert environ-
mental consulting firm retained by an attorney for the
named defendant, Accessory Controls and Equipment
Corporation.1 The plaintiff contends that: (1) the Appel-
late Court improperly determined that the communica-
tions in question were privileged; and (2) even if the
communications were privileged, the Appellate Court
improperly failed to apply the crime-fraud exception.

We conclude that the Appellate Court properly
affirmed the trial court’s application of the attorney-
client privilege to the communications at issue in this
case. We conclude further, as a matter of first impres-
sion, that communications otherwise covered by the
attorney-client privilege lose their protected status
when they are procured with the intent of furthering a
civil fraud. Under the facts of this case, however, we
conclude that the plaintiff did not meet his burden of
establishing that the exception applies. Accordingly, we
affirm the judgment of the Appellate Court.

The record discloses the following relevant facts. In
December, 1981, the plaintiff was employed by the
defendant as an engineering technician in the defend-
ant’s Windsor plant. The defendant manufactured,
among other products, air conditioning equipment, jet
air starters and ground power units for airplanes. By
1985, the plaintiff, who had been promoted to plant
manager, was responsible for the manufacturing opera-
tions. The plaintiff held this position at all times relevant
to the present case.

On October 11, 1989, the state department of environ-
mental protection (department) conducted an on-site
inspection of the defendant’s Windsor plant. The depart-
ment documented its findings in an inspection report
that identified two areas of concern regarding hazard-
ous waste discharge and storage activity. First, the
inspection report noted bulges in an outside storage
drum that contained potentially hazardous waste.2 Sec-
ond, the inspection report documented that outdoor
paint booth vents aimed at the ground were causing
residue buildup and soil contamination.

On January 30, 1990, the department issued an order
to the defendant requesting information and a remedial
plan concerning the storage, disposal and removal of
hazardous waste at the plant. That order did not specifi-
cally identify the two areas of concern documented in
the inspection report. Instead, the order reflected a
broad mandate to: ‘‘1. Bring all waste handling proce-
dures and facilities into compliance with Connecticut’s
Hazardous Waste Management Regulations. 2. Effect
the removal and proper disposal of all toxic, hazardous,
and other industrial wastes now improperly stored on-
site in a manner approved by the Commissioner of



Environmental Protection. 3. Investigate the degree and
extent of groundwater, surface water, and soil contami-
nation resulting from chemical and waste storage, han-
dling and disposal activities at the [Windsor] site. 4.
Take the necessary remedial actions to eliminate or
minimize the contamination resulting from such
activities.’’

Accompanying the order was a notification letter,
also dated January 30, 1990, addressed to the defend-
ant’s president indicating that Christie Wopschall-Flow-
ers, a department staff member, would serve as the
contact person to handle any questions regarding the
order. After receiving the order and notification letter,
the defendant engaged Carole W. Briggs, an attorney,
to provide it with legal advice on how to proceed. In
turn, Briggs hired Environmental Management and
Compliance Corporation (Environmental Manage-
ment), and its subcontractor, Soils Engineering Ser-
vices, Inc. (Soils Engineering), to perform confidential
services in anticipation of possible litigation between
the defendant and the department. In particular, Envi-
ronmental Management was hired to conduct an investi-
gation and to provide the defendant and Briggs with
information gathered from its examination of the plant
property. Briggs also initiated correspondence with
Wopschall-Flowers to determine an acceptable course
of action to facilitate compliance.

Briggs retained Environmental Management on or
about February 27, 1990. As found by the trial court,
the engagement letter soliciting the services of Environ-
mental Management was ‘‘replete with admonitions that
all communications with respect to the [Environmental
Management] employment between the president of
[Environmental Management] and his office and with
the law firm representing [the defendant] and between
[Environmental Management] and any attorney, agent
or employee acting for [the defendant] are to be confi-
dential and made solely so that counsel for [the defend-
ant] can give [the defendant] legal advice.’’ In addition,
the engagement letter, signed and acknowledged by
Environmental Management’s president, indicated that
all papers prepared by Environmental Management
would become the property of counsel for the
defendant.

Briggs met with Wopschall-Flowers on or about
March 28, 1990, to discuss both the October, 1989
inspection report and the January, 1990 order, in an
effort to devise an agreeable course of action regarding
the defendant’s voluntary compliance with the depart-
ment’s request. On or about June 7, 1990, Environmental
Management and Soils Engineering issued a preliminary
report to Briggs and the defendant concerning waste
contamination at the Windsor plant. A copy of that
report, which is referred to by the parties as the Diaz
report, was sent to the plaintiff in his capacity as plant



manager. The Diaz report also contained information
about areas of the plant that had not been identified in
the department’s inspection report. Briggs then identi-
fied, for the defendant and Environmental Management,
those portions of the Diaz report that were not respon-
sive to the department’s inquiry.

On June 22, 1990, Briggs sent Environmental Manage-
ment a letter (Briggs notice) instructing it to stop work-
ing because of its refusal to tender separate reports
regarding the different areas of the plant. The Briggs
notice also reflected Briggs’ position that the Diaz
report should not be released to the department in
its entirety. Thereafter, the defendant retained another
environmental consulting firm, Environmental Labora-
tories, Inc. (Environmental Laboratories), to conduct a
second evaluation of the Windsor plant. In compliance
with the original order, the defendant then submitted
that report to the department. The June 7, 1990 Diaz
report was never submitted to the department.

As stated by the Appellate Court, ‘‘[t]hereafter, and
according to the plaintiff’s complaint, the defendant
[Teleflex Lionel-DuPont S.A. (Teleflex)], a French cor-
poration, acquired an ownership interest in [the defend-
ant]. In February, 1992, Teleflex’ representatives,
Francois Calvarin and Alex Reese, visited the Windsor
plant as part of a postacquisition review of [the defend-
ant’s] operations. While there, Calvarin and Reese ques-
tioned the plaintiff about [the defendant’s] prior
practices with regard to the storage and disposal of
toxic and hazardous waste at the plant. Calvarin and
Reese encouraged the plaintiff to cooperate with their
investigation by promising the plaintiff that his commu-
nications with them would be confidential and would
not be shared with [the defendant’s] management. They
further assured him that his communications with them
would not be the subject of reprisal or other negative
employment action.

‘‘Relying on Calvarin and Reese’s assurances, the
plaintiff disclosed to them that there had, in fact, been
improper storage and disposal of toxic and hazardous
waste at the Windsor plant. The plaintiff further advised
them of the existence of the June 7, 1990 Diaz report
submitted to [the defendant] by Environmental Manage-
ment and Soils Engineering. The plaintiff asserts that
despite their assurances, Calvarin and Reese communi-
cated to senior management [of the defendant] the
information that the plaintiff had provided them.

‘‘According to the plaintiff, upon learning of his dis-
closures to Calvarin and Reese, [the defendant] com-
menced a campaign of retaliation against the plaintiff
with the apparent goal of forcing him to resign or, in
the alternative, to provide [the defendant] with a justifi-
cation for dismissing him. On February 12, 1993, follow-
ing the unsuccessful campaign to force him to resign,
[the defendant] dismissed the plaintiff under the pretext



that his position had been eliminated.’’ Olson v. Acces-

sory Controls & Equipment Corp., 54 Conn. App. 506,
510–11, 735 A.2d 881 (1999).

Following his termination, the plaintiff commenced
this action against the defendant and Teleflex, alleging
that his dismissal constituted wrongful termination and
retaliatory discharge. In particular, the plaintiff claimed
that he had been discharged for having reported to
Teleflex representatives potential violations of the state
environmental laws and regulations governing waste
storage and disposal at the defendant’s plant.3

Before trial, pursuant to Practice Book § 221, now
§ 13-5,4 the defendant moved for a protective order seek-
ing to preclude the plaintiff and his attorneys from
disclosing, inter alia, oral and written communications
that had occurred between the defendant and Briggs,
which the defendant claimed had been made for the
purpose of conveying legal advice. The defendant also
sought the return from the plaintiff of all documents
containing such communications. The trial court
granted the defendant’s motion for a protective order
concluding that the documents were protected by the
attorney-client privilege and that the crime-fraud excep-
tion was not applicable under the facts of the case.

The defendant then filed a motion in limine, asking
the trial court to adopt the earlier protective order and
to exclude from trial any information previously found
to be protected by the attorney-client privilege. In grant-
ing the defendant’s motion, the trial court adopted the
factual findings contained in the earlier protective order
and prohibited any use of, or reference to, the Diaz
report, the Briggs notice, or the information contained
therein. The defendant then moved to dismiss the
action, claiming that, in light of the trial court’s eviden-
tiary ruling to exclude from disclosure the information
contained in the protective order, the plaintiff would
be unable to present a prima facie case. The plaintiff
joined in the defendant’s motion. The trial court granted
the defendant’s motion, and rendered judgment dis-
missing the plaintiff’s complaint.

On appeal to the Appellate Court, the plaintiff
claimed, inter alia, that the trial court improperly: (1)
granted the defendant’s motion for a protective order,
based on the attorney-client privilege; (2) granted the
defendant’s motion in limine; and (3) granted the
defendant’s motion to dismiss.5

The Appellate Court concluded that the communica-
tions between Briggs and Environmental Management
had been ‘‘made in confidence for the purpose of seek-
ing legal advice’’; (internal quotation marks omitted)
Olson v. Accessory Controls & Equipment Corp., supra,
54 Conn. App. 524, quoting State v. Gordon, 197 Conn.
413, 423, 504 A.2d 1020 (1985); and accordingly, were
covered by the attorney-client privilege, ‘‘despite the



fact that Briggs was hired by, and a representative of,
[the defendant], itself a corporate entity, and despite
the fact that the communication was not made by the
client itself to the attorney.’’ Olson v. Accessory Con-

trols & Equipment Corp., supra, 520. This conclusion
was predicated on certain facts found by the trial court,
including, but not limited to, that Briggs had hired Envi-
ronmental Management to conduct studies that would
assist her in preparing for possible litigation with the
regulatory authorities, and that the Diaz report and the
Briggs notice related to the legal advice that the defend-
ant had sought. The Appellate Court declined to reach
the issue of whether the communications at issue fell
within the fraud exception to the attorney-client privi-
lege, noting only that the so called crime-fraud excep-
tion6 has been recognized in Connecticut as applicable
only where the communication at issue involved com-
mission of a crime, rather than merely civil fraud. Id.,
524 n.6. The Appellate Court indicated, however, that,
even if the attorney-client privilege could be abrogated
through use of the fraud component of the crime-fraud
exception, the findings of the trial court did not support
its application. Id. Accordingly, the Appellate Court
affirmed the trial court’s decision to grant the defend-
ant’s motion for a protective order, motion in limine,
and subsequent motion to dismiss. Id., 526, 529.

We granted certification limited to the following ques-
tion: ‘‘In the circumstances of this case, did the Appel-
late Court properly conclude that the trial court
properly had determined that certain communications
between counsel for the defendant and an expert con-
sulting firm retained by the defendant were covered
by the attorney-client privilege?’’ Olson v. Accessory

Controls & Equipment Corp., 251 Conn. 917, 740 A.2d
864 (1999). This appeal followed.

We conclude that the attorney-client privilege covers
the communications at issue in this case. We conclude
further that, under the crime-fraud exception, otherwise
privileged communications may be stripped of their
privileged status if the communications have been pro-
cured with the intent to further a civil fraud. Finally,
we conclude that, under the circumstances of this case,
the plaintiff has failed to meet the requisite burden to
establish the applicability of that exception. We there-
fore affirm the judgment of the Appellate Court. Addi-
tional facts will be provided as necessary.

I

The plaintiff first contends that the Appellate Court
improperly affirmed the trial court’s conclusion that
the Diaz report and the Briggs notice were documents
that had been generated for the purpose of enabling
Briggs to provide the defendant with legal advice, and
that they were therefore covered by the attorney-client
privilege. We disagree with the plaintiff’s contention.
Before we assess the plaintiff’s claims, however, we



undertake a brief review of the pertinent legal princi-
ples.

A

At the outset, we recite the standard governing the
review of a trial court’s decision on a discovery motion.
We have long recognized that ‘‘the granting or denial
of a discovery request rests in the sound discretion of
the [trial] court,’’ and is subject to reversal ‘‘only if
such an order constitutes an abuse of that discretion.’’
(Internal quotation marks omitted.) Metropolitan Life

Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36,
51, 730 A.2d 51 (1999). ‘‘[I]t is only in rare instances that
the trial court’s decision will be disturbed.’’ (Internal
quotation marks omitted.) Simmons v. Simmons, 244
Conn. 158, 175, 708 A.2d 949 (1998). Therefore, we must
discern ‘‘whether the court could [have] reasonably con-
clude[d] as it did.’’ (Internal quotation marks omit-
ted.) Id.

‘‘The scope of our appellate review depends upon
the proper characterization of the rulings made by the
trial court. To the extent that the trial court has made
findings of fact, our review is limited to deciding
whether such findings were clearly erroneous. When,
however, the trial court draws conclusions of law, our
review is plenary and we must decide whether its con-
clusions are legally and logically correct and find sup-
port in the facts that appear in the record.’’ (Internal
quotation marks omitted.) Torres v. Waterbury, 249
Conn. 110, 118–19, 733 A.2d 817 (1999). Neither party
has challenged the facts as found by the trial court.
Thus, our limited task is to decide whether, based on
these facts, the trial court’s conclusions of law are
legally and logically correct. See id., 118.

With these standards in mind, we address the issues
before us. On numerous occasions we have reaffirmed
the importance of the attorney-client privilege and have
recognized the ‘‘long-standing, strong public policy of
protecting attorney-client communications.’’ Metropoli-

tan Life Ins. Co. v. Aetna Casualty & Surety Co., supra,
249 Conn. 48; see also Shew v. Freedom of Information

Commission, 245 Conn. 149, 157, 714 A.2d 664 (1998)
(discussing ‘‘well established legal principles governing
communications between attorney and client’’). ‘‘In
Connecticut, the attorney-client privilege protects both
the confidential giving of professional advice by an
attorney acting in the capacity of a legal advisor to those
who can act on it, as well as the giving of information to
the lawyer to enable counsel to give sound and informed
advice.’’ Metropolitan Life Ins. Co. v. Aetna Casualty &

Surety Co., supra, 52. The privilege fosters ‘‘ ‘full and
frank communications between attorneys and their cli-
ents and thereby promote[s] the broader public inter-
ests in the observation of law and [the] administration
of justice.’ ’’ Id., 52, quoting Upjohn Co. v. United States,
449 U.S. 383, 389, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981).



As a general rule, ‘‘[c]ommunications between client
and attorney are privileged when made in confidence
for the purpose of seeking legal advice.’’ State v. Gor-

don, 197 Conn. 413, 423, 504 A.2d 1020 (1985). ‘‘A com-
munication from attorney to client solely regarding a
matter of fact would not ordinarily be privileged, unless
it were shown to be inextricably linked to the giving
of legal advice.’’ Ullmann v. State, 230 Conn. 698, 713,
647 A.2d 324 (1994). Moreover, although we have
acknowledged that ‘‘statements made in the presence
of a third party are usually not privileged because there
is then no reasonable expectation of confidentiality’’;
State v. Cascone, 195 Conn. 183, 186, 487 A.2d 186
(1985); see also State v. Colton, 174 Conn. 135, 138–39,
384 A.2d 343 (1977); we have recognized that ‘‘[t]he
presence of certain third parties . . . who are agents
or employees of an attorney or client, and who are
necessary to the consultation, will not destroy the confi-
dential nature of the communications.’’ State v. Gordon,
supra, 424; State v. Cascone, supra, 186–87 n.3; accord
Shew v. Freedom of Information Commission, supra,
245 Conn. 159 n.12 (‘‘ ‘a person making a privileged
communication to a lawyer for an organization must
then be acting as agent of the principal-organization’ ’’);
see also State v. Toste, 178 Conn. 626, 628, 424 A.2d
293 (1979) (privilege bars state from calling as witness
psychiatric expert ‘‘retained by a criminal defendant or
by his counsel for the sole purpose of aiding the accused
and his counsel in the preparation of his defense’’).
Appropriately, the attorney-client privilege ‘‘extends to
interpreters, and to clerks and agents employed by the
attorney . . . in the business committed to his [or her]
charge . . . .’’ Goddard v. Gardner, 28 Conn. 172, 175
(1859); see id., 175–76 (while recognizing privilege
extends to certain court personnel and agents of attor-
ney, court refused to extend privilege to protect com-
munication overheard by attorney’s son, where son was
‘‘in no way connected with the case or with the parties’’
and had ‘‘no interest in, or connection with, the profes-
sional business of the attorney’’); see also Pagano v.
Ippoliti, 245 Conn. 640, 650 n.12, 716 A.2d 848 (1998)
(recognizing that statements made by agent on behalf
of principal to principal’s attorney may be protected by
principal’s attorney-client privilege).

B

In the present case, the parties do not dispute that
Environmental Management was hired by Briggs to
assemble the Diaz report for the defendant for ultimate
submittal to the department. Therefore, the issue of
agency is uncontested. Our inquiry distills to whether
the Diaz report was made in confidence, and whether
the communications were ‘‘ ‘inextricably linked to the
giving of legal advice’ ’’ so as to bring them within the
attorney-client privilege. Shew v. Freedom of Informa-

tion Commission, supra, 245 Conn. 162 (attorney-client



privilege protects those communications necessary to
obtain legal advice); Ullmann v. State, supra, 230 Conn.
713 (same); see also Rienzo v. Santangelo, 160 Conn.
391, 395, 279 A.2d 565 (1971) (attorney-client privilege
encompasses confidential communications relating to
legal advice sought from legal professionals acting in
that capacity).

The plaintiff contends that the department’s order
was a mandate to the defendant to submit a broad
environmental audit of its entire Windsor facility.
According to the plaintiff, the Diaz report was merely
a response to the department’s order and, therefore, it
‘‘was not created for the purpose of giving legal advice.’’
The plaintiff concedes that Briggs’ role as the defend-
ant’s attorney was ‘‘to provide [the defendant] with legal
assistance in dealing with the facts,’’ but argues that
‘‘creation of the facts,’’ that is, compiling the facts con-
cerning potential sources of contamination on the plant
property in the Diaz report, ‘‘falls outside of the attor-
ney-client privilege.’’ The plaintiff urges that, because
the Diaz report is a ‘‘nonlegal, technical report,’’ man-
dated by the department, both it and the related Briggs
notice cannot be privileged.

The defendant maintains that the department’s order
was negotiable and ultimately subject to appeal in the
Superior Court. The defendant contends that it reserved
the right to appeal the nonbinding order and that its
purpose in soliciting the Diaz report and corresponding
with the department was ‘‘in the nature of a voluntary
effort to agree on a resolution’’ to the problems concern-
ing the areas of contamination that the department had
identified. The defendant argues that Briggs’ sole pur-
pose in engaging Environmental Management was to
compile the Diaz report, and thus the only reason for
the subsequent communications between Briggs and
Environmental Management was to ‘‘enable counsel to
advise [the defendant] on its legal responsibilities in
responding to the administrative order.’’ We agree with
the defendant.

1

Drawing the line between technical, factual informa-
tion that is necessary for legal advice and technical
information that is not essential to such advice requires
a fact-specific inquiry. This is particularly true in the
context of reports compiled by outside consultants.

In United States v. Kovel, 296 F.2d 918, 922 (2d Cir.
1961), the court addressed the extent to which confiden-
tial communications made by a client to an accountant,
who had been hired by the client’s tax attorney, were
protected from disclosure before a grand jury. The
accountant had been engaged to assist the attorney in
rendering tax advice to the client. Id. In extending the
attorney-client privilege to the communications, the
court recognized that ‘‘the privilege must include all



the persons who act as the attorney’s agents’’ when
the assistance of the agent is ‘‘indispensable’’ to the
attorney’s work. (Internal quotation marks omitted.)
Id., 921. The court cautioned, however, that ‘‘[i]f what
is sought is not legal advice but only accounting service
. . . or if the advice sought is the accountant’s rather
than the lawyer’s, no privilege exists.’’ (Citations omit-
ted.) Id., 922.

This standard has been employed in similar cases
distinguishing ‘‘those independent outside services per-
formed for an attorney that are discoverable, from those
that are not.’’ Federal Trade Commission v. TRW, Inc.,
628 F.2d 207, 212 (D.C. Cir. 1980). ‘‘[T]he attorney-client
privilege can attach to reports of third parties made at
the request of the attorney or the client where the pur-
pose of the report was to put in usable form information
obtained from the client.’’ Id., 212, citing United States

v. Kovel, supra, 296 F.2d 918; see Federal Trade Com-

mission v. TRW, Inc., supra, 213 (report compiled by
computer consultant at client’s request not privileged
as to Federal Trade Commission subpoena due to fact
that court did not have ‘‘sufficient facts to state with
reasonable certainty that the [attorney-client] privilege
applie[d]’’); see also United States v. Cote, 456 F.2d
142, 144 (8th Cir. 1972) (accountant’s papers used by
attorney to advise client privileged because decision to
file amended tax return ‘‘undoubtedly involved legal
considerations’’).

Courts have been reluctant, however, to extend the
privilege to reports compiled by third parties absent
a clear indication that the information was submitted
confidentially by an agent to the attorney for legal
advice. For example, in United Postal Service v. Phelps

Dodge Refining Corp., 852 F. Sup. 156, 161 (E.D.N.Y.
1994), the court refused to apply the privilege to com-
munications made by two environmental consultants
to the defendants and their in-house counsel. The con-
sultants had been retained to conduct environmental
studies and to develop a remedial program for cleaning
up the defendants’ property in connection with a
request from the New York state department of environ-
mental conservation. Id., 159 n.1, 161. The court refused
to extend the attorney-client privilege because ‘‘neither
consultant [could] be considered an agent [of the attor-
ney] encompassed by the privilege.’’ Id., 161. The court
noted that the consultants ‘‘were not employed by [the
defendants’] attorneys specifically to assist them in ren-
dering legal advice . . . [but] were hired by [the]
defendants to formulate a remediation plan acceptable
to the [state agency] and to oversee remedial work
at the [p]roperty.’’ Id. Although the court stated that
‘‘factual data can never be protected by the attorney-
client privilege’’ because scientists and engineers rarely
would be considered agents of the attorney, its ultimate
conclusion rested on a review of the documents them-
selves. Id., 162. The court found that ‘‘none of the docu-



ments revealed any confidential communications by the
defendants or their attorneys to the consultants,’’ and
concluded that the notations on the documents by the
attorneys did not amount to legal advice. Id.

Similarly, in In re Grand Jury Matter, 147 F.R.D. 82
(E.D. Pa. 1992), the court denied a motion to quash a
subpoena duces tecum directed at documents that had
been compiled by an expert environmental consultant
for a company, and concluded that the attorney-client
privilege did not apply. The company had asserted the
privilege in the context of a federal criminal investiga-
tion for violations of waste handling and disposal stat-
utes and maintained that the environmental reports had
been prepared in connection with proceedings initiated
by the Pennsylvania department of environmental
resources. Id., 84. The court refused to apply the attor-
ney-client privilege to the reports, and determined that
‘‘the documents [had been] made in the course of the
expert consultant’s provision of environmental services
to the company, and not for the purpose of assisting
the law firm in providing legal advice to the company.’’
Id., 85. Although the expert had been paid with the
company’s funds through the law firm, the court con-
cluded that the consultant had not been an agent or
employee of the law firm. Id. Additionally, the court
noted that extending the privilege was inapt because
the consultant had met and corresponded with the state
agency on several occasions without the law firm pre-
sent. Id. Ultimately, the court concluded that the docu-
ments had been ‘‘made solely in the course of the expert
consultant’s preparation of a waste management plan
that would achieve regulatory compliance for the com-
pany’s waste disposal practices. That is, the documents
were made in the course of the expert consultant’s
provision of environmental services to the company,
and not for the purpose of assisting the law firm in
providing legal advice to the company.’’ Id., 85.

These cases do not support a bright line rule that
would deem all technical or factual reports compiled
for eventual submittal to a governmental agency as
outside the attorney-client privilege in all circum-
stances. Nevertheless, relying essentially on two cases,
the plaintiff advocates for such a rule. First, he cites
to an unreported Superior Court decision for the notion
that ‘‘ ‘[t]echnical information, such as the results of
research, tests and experiments, communicated to an
attorney, is not protected by the attorney-client privi-
lege unless such information is communicated . . . for
legal opinion or interpretation.’ ’’ Carrier Corp. v. Home

Ins. Co., Superior Court, judicial district of Hartford-
New Britain at Hartford, Docket No. 352383 (August
18, 1992). We disagree with the plaintiff’s interpretation
of this statement. Indeed, stated alternatively, Carrier

stands for the proposition that the privilege may attach
to technical reports communicated to an attorney if
done so ‘‘for legal opinion or interpretation.’’ Id.



The plaintiff also cites Hercules, Inc. v. Exxon Corp.,
434 F. Sup. 136, 143 (D. Del. 1977), an action involving
certain communications made while an attorney was
preparing a patent application. Therein, the court noted
that the scope of the attorney-client privilege can be
determined only on a case-by-case basis, and that
applying the privilege in the patent prosecution or
enforcement area ‘‘raises some difficult line-drawing
problems.’’ Id., 144–45. The court in Hercules recog-
nized that ‘‘[t]he fact that a communication contains
technical information . . . does not automatically pre-
clude application of the privilege. If the primary purpose
of the document is to solicit legal advice based on that
information, the privilege applies.’’ Id., 148; see also
Federal Trade Commission v. TRW, Inc., supra, 628
F.2d 213 (refusing to apply attorney-client privilege to
computer consultant’s report because of ‘‘ambiguity’’
in record); Cuno, Inc. v. Pall Corp., 121 F.R.D. 198,
204 (E.D.N.Y. 1988) (‘‘[w]here a lawyer mixes legal and
business advice the communication is not privileged
unless ‘the communication is designed to meet prob-
lems which can fairly be characterized as predomi-
nantly legal’ ’’). Like Carrier, these cases resonate with
our own approach, which is, to apply the privilege
where the communications at issue are ‘‘inextricably
linked to the giving of legal advice . . . .’’ (Internal
quotation marks omitted.) Shew v. Freedom of Informa-

tion Commission, supra, 245 Conn. 162 (attorney-client
privilege protects communications necessary to obtain
legal advice); Ullmann v. State, supra, 230 Conn. 713
(same); see also Rienzo v. Santangelo, supra, 160 Conn.
395 (attorney-client privilege encompasses confidential
communications relating to legal advice sought from
legal professionals acting in that capacity).

2

In the present case, the trial court concluded that
the Diaz report and the Briggs notice were covered by
the privilege as communications necessary for legal
advice. The trial court determined that the department’s
order was nonbinding and that it imposed no duty on
the defendant to submit the entire Diaz report. We note
that these conclusions were predicated on factual find-
ings that the plaintiff has not challenged on appeal. See
Melillo v. New Haven, 249 Conn. 138, 151, 732 A.2d 133
(1999) (trial court’s findings binding unless challenged
as clearly erroneous).

The record discloses the following additional facts
upon which the trial court based its conclusions. Before
Briggs had engaged Environmental Management, the
defendant had requested a hearing before the commis-
sioner by letter dated February 21, 1990. Briggs met
with Wopschall-Flowers in March, 1990, to discuss the
order, and subsequent correspondence between Briggs
and the department indicated that the defendant was
gauging ‘‘whether a hearing, consent order, settlement



or other resolution of th[e] matter would be most appro-
priate.’’7 Moreover, at various times throughout the dis-
cussions among the defendant, Briggs and the
department, deadlines were extended by agreement and
the order held in abeyance so as to facilitate a potential
settlement. Accordingly, the trial court concluded that
the order was not ‘‘self-operative,’’ but, rather, that it
was ‘‘a document that initiate[d] contact between the
agency and a member of a regulated industry [and was]
immediately upon issuance subject to negotiation.’’8

The trial court determined that Briggs had hired Envi-
ronmental Management to conduct certain studies and
to assemble a report so that she could utilize those facts
in tendering legal environmental compliance advice to
the defendant in anticipation of possible litigation with
the department. In reaching this conclusion, the trial
court relied, in part, on the engagement letter, which,
as found by the trial court, contemplated strict confi-
dentiality and indicated that Briggs needed the Diaz
report in order to provide the appropriate legal advice
to the defendant.

The plaintiff argues that we should ignore the engage-
ment letter and examine only the factual nature of the
report. We agree with the defendant, however, that the
engagement letter indicates that Briggs and Environ-
mental Management understood that the information
gathered as part of the investigation of the plant prop-
erty would be held in confidence. Additionally, the con-
sultant, Briggs, and the defendant had acted
consistently with their belief that the information was
confidential. The letter, coupled with their conduct,
reasonably provided the trial court with evidence that
the purpose of the relationship between Briggs and
Environmental Management had been to assist Briggs
in rendering legal compliance advice to the defendant.

The trial court also found that, the broad language
of the order notwithstanding, the department was con-
cerned only with information and, ultimately, remedia-
tion, regarding the two sites specifically identified in
the inspection report, rather than with information and
remediation regarding the entire plant. It is uncon-
tested, moreover, that Briggs, with the defendant’s
express authorization, engaged Environmental Manage-
ment, and its subcontractor, Soils Engineering, to
respond, not to the entire order, but only to the required
investigation of soils and groundwater contamination—
one of four directives listed on the order. The consultant
was not hired to formulate a remedial plan acceptable
to the department. Furthermore, at all times relevant
to the creation and submission of the Diaz report to
Briggs and the defendant, the report was referred to
as ‘‘preliminary.’’ Based on its review of Wopschall-
Flowers’ deposition, the inspection report and the noti-
fication letter, the trial court found that ‘‘what [the
department] expected [was] that only the concerns



reflected in the October [1989] inspection report would
be addressed and there was no requirement that [the
defendant] make an inspection of its whole plant site.’’
The order itself was found by the trial court to be merely
a ‘‘boiler plate form’’ that required reference to the
October inspection report. Moreover, the court noted
that the notification letter accompanying the abatement
order ‘‘explicitly refer[red] to the October inspection’’
report, and the court found that ‘‘the only compliance
envisaged by the terms of the letter would be that com-
pliance which would address the environmental prob-
lems brought to light during the prior October
[department] inspection.’’

Finally, the department’s own representative
acknowledged that it was interested primarily in the
two sites identified in the October inspection report.
During the course of the Wopschall-Flowers deposition,
the plaintiff’s counsel queried whether ‘‘it [was] fair to
say that the intent of [the department] when it issued
this [January 30, 1990] order was not necessarily to limit
the areas identified in the original inspection report in
terms of the areas that [the department] expected or
intended to have [the defendant] investigate?’’
Wopschall-Flowers responded that ‘‘[t]echnically
speaking, we had . . . two areas of concern that we
wanted them to investigate and that was our basis for
including this [broadly worded] provision in the order.
Whether or not we could have had them address any
other areas, I’m not sure.’’ Neither party has directed
us to any statute or regulation imposing a broad duty
to disclose areas of potential environmental hazards
over and above those identified and singled out for
remediation by the department in an on-site inspection.
Thus, the trial court reasonably concluded that the
order was limited in scope and that there was no need
for the defendant to turn over to the department infor-
mation regarding the additional areas of the plant.

On the basis of these facts, the trial court determined
that Briggs had solicited the preliminary report from
Environmental Management in order to assess her cli-
ent’s legal position and to render advice concerning the
limited information that the department sought. The
trial court recognized that, in the course of assessing
the Diaz report from a legal, regulatory compliance
standpoint, Briggs had made extensive comments and
suggestions on the document itself reflecting her legal
opinion as to the sufficiency of the information. These
comments also directly related to what the department
required for compliance with the inspection report and
order. See, e.g., In re Grand Jury Subpoena Duces

Tecum Dated September 15, 1983, 731 F.2d 1032, 1037
(2d Cir. 1984) (applying privilege to confidential drafts
of communications that, upon final completion, might
be discoverable). As the Appellate Court noted, ‘‘the
sole purpose of the relationship between [the defend-
ant] and Briggs, and . . . between Briggs and Environ-



mental Management, was to provide [the defendant]
with legal advice on how to respond to the department
order.’’ Olson v. Accessory Controls & Equipment

Corp., supra, 54 Conn. App. 520 n.5. In sum, the trial
court reasonably found that the Diaz report was con-
nected intimately to the rendering of legal advice, and
hence, properly extended the attorney-client privilege
to both the Diaz report and to the related Briggs notice.

II

We next address the plaintiff’s argument concerning
the crime-fraud exception to the attorney-client privi-
lege.9 In essence, the plaintiff argues that Briggs and
the defendant perpetrated a fraud on the department
by misleading it and failing to submit the Diaz report,
which revealed areas of potential contamination
beyond those areas targeted for remedial action.10 The
plaintiff urges us to recognize the civil fraud portion of
the crime-fraud exception to the attorney-client privi-
lege. We consider this a suitable case in which to adopt
the fraud exception, as a matter of law, but conclude
that it does not apply to the facts of this case.

A

Before exploring the exception, we emphasize our
limited task in reviewing this appeal. Given the unchal-
lenged facts in the record, our sole concern is whether
the trial court’s conclusions of law are legally and logi-
cally correct. See Torres v. Waterbury, supra, 249 Conn.
118; see also SLI International Corp. v. Crystal, 236
Conn. 156, 163, 671 A.2d 813 (1996) (same).

Although we have noted previously that the attorney-
client privilege reflects a significant public policy, and
that ‘‘[i]t is important not to weaken the privilege with
various exceptions because . . . even the threat of dis-
closure would have a detrimental effect on attorneys’
ability to advocate for their clients while preserving
their ethical duty of confidentiality’’; Metropolitan Life

Ins. Co. v. Aetna Casualty & Surety Co., supra, 249
Conn. 48–49; we also have recognized ‘‘that since the
[attorney-client] privilege has the effect of withholding
relevant information from the factfinder, it applies only
where necessary to achieve its purpose.’’ Shew v. Free-

dom of Information Commission, supra, 245 Conn.
157. Accordingly, ‘‘[e]xceptions to the attorney-client
privilege should be made only when the reason for
disclosure outweighs the potential chilling of essential
communications.’’ Metropolitan Life Ins. Co. v. Aetna

Casualty & Surety Co., supra, 52.

‘‘It is the purpose of the crime-fraud exception to
the attorney-client privilege to assure that the seal of
secrecy . . . between lawyer and client does not
extend to communications made for the purpose of
getting advice for the commission of a fraud or crime.’’
(Citation omitted; internal quotation marks omitted.)
United States v. Zolin, supra, 491 U.S. 563; Clark v.



United States, 289 U.S. 1, 15, 53 S. Ct. 465, 77 L. Ed.
993 (1933) (‘‘[a] client who consults an attorney for
advice that will serve him [or her] in the commission
of a fraud will have no help from the law’’); In re Grand

Jury Proceedings, 183 F.3d 71, 76–77 (1st Cir. 1999)
(‘‘we exclude from the privilege communications made
in furtherance of crime or fraud because the costs to
truth-seeking outweigh the justice-enhancing effects of
complete and candid attorney-client conversations’’);
United States v. Jacobs, 117 F.3d 82, 87 (2d Cir. 1997)
(‘‘[t]he crime-fraud exception removes the privilege
from those attorney-client communications that are
‘relate[d] to client communications in furtherance of
contemplated or ongoing criminal or fraudulent con-
duct’ ’’); In re Grand Jury Proceedings, 87 F.3d 377,
381 (9th Cir. 1996) (‘‘[w]hile there is a societal interest
in enabling clients to obtain complete and accurate
legal advice . . . there is no such interest when the
client consults the attorney to further the commission
of a crime or fraud’’).

We previously have limited this exception by permit-
ting its application only to situations wherein the com-
munications enveloped by the privilege ‘‘are made to
counsel in respect to the commission of some intended
crime . . . .’’ Supplee v. Hall, 75 Conn. 17, 22–23, 52
A. 407 (1902) (‘‘[t]he seal placed upon the consultations
of counsel and client cannot be broken’’ where commu-
nications covered by privilege may render client ‘‘liable
to a civil action by reason of actual or constructive
fraud’’); see also State v. Barrows, 52 Conn. 323, 325
(1885) (applying crime exception); Dietter v. Dietter,
54 Conn. App. 481, 504, 737 A.2d 926, cert. denied, 252
Conn. 906, 743 A.2d 617 (1999) (noting that exception
to privilege applies only to criminal activity, not civil
fraud).

The trial court determined that the plaintiff’s failure
to identify a criminal statute precluded the application
of the crime exception. The trial court, however, did
analyze the civil fraud issue ‘‘on the added assumption
that our appellate courts will extend the exception to
the privilege to civil fraud.’’ With respect to the plain-
tiff’s allegations of fraud, the court concluded that ‘‘[t]he
fraud involved here is really alleged to be an attempt
to mislead [the department] by false representations
about the conditions at [the defendant’s] plant.’’

We see no principled distinction between communi-
cations made to counsel with respect to the commission
of some intended crime, and communications made
to counsel with respect to the commission of some
intended fraud. We therefore adopt an exception to the
attorney-client privilege when the privileged communi-
cations are made with the intent to further a crime or
civil fraud. See footnote 6 of this opinion. Because we
are embracing a decidedly new doctrine in Connecticut,
it is necessary to delineate the contours of the crime-



fraud exception.11

In State v. Barrows, supra, 52 Conn. 325, we deter-
mined that, in order for the crime exception to lie,
the party seeking to abrogate the privilege must offer
‘‘reasonable evidence of . . . guilty intent.’’ So too, the
fraud exception requires some quantum of proof by the
party seeking to pierce the privilege. ‘‘[I]t would be
absurd to say that the privilege could be [eliminated]
merely by making a charge of fraud.’’ Clark v. United

States, supra, 289 U.S. 15 (suggesting that there must
be ‘‘prima facie evidence’’ of fraud); see also United

States v. Zolin, supra, 491 U.S. 563 (not deciding quan-
tum of proof necessary to establish applicability of
crime-fraud exception).

We note the different terminology that courts have
used in describing the appropriate standard of proof
applicable to cases wherein a party opposing the privi-
lege seeks to invoke the crime-fraud exception. See,
e.g., In re Grand Jury Proceedings, supra, 183 F.3d 78
(requiring prima facie showing of fraud); In re Grand

Jury Subpoenas, 144 F.3d 653, 660 (10th Cir. 1998)
(same), cert. denied sub nom. Anderson v. United

States, 525 U.S. 966, 119 S. Ct. 412, 142 L. Ed. 2d 334
(1998); In re Sealed Case, 107 F.3d 46, 50 (D.C. Cir.
1997) (requiring evidence that, if believed by trier of
fact, would establish elements of ongoing or imminent
crime or fraud); In re Grand Jury Proceedings, supra,
87 F.3d 381 (requiring ‘‘reasonable cause to believe’’
client engaged in or intended to engage in crime or
fraud); In re Richard Roe, Inc., 68 F.3d 38, 40 (2d Cir.
1995) (requiring probable cause to believe crime or
fraud was intended); Cox v. Administrator, United

States Steel & Carnegie, 17 F.3d 1386, 1416 (11th Cir.
1994) (requiring prima facie showing of criminal or
fraudulent conduct); United States v. Davis, 1 F.3d 606,
609 (7th Cir. 1993), cert. denied, 510 U.S. 1176, 114 S.
Ct. 1216, 127 L. Ed. 2d 563 (1994) (same); Haines v.
Liggett Group, Inc., 975 F.2d 81, 95 (3d Cir. 1992)
(requiring prima facie evidence ‘‘sufficient to support
a finding’’ that elements of exception were met); In re

International Systems & Controls Corp., 693 F.2d 1235,
1242 (5th Cir. 1982) (requiring prima facie showing for
exception in context of attorney work product privi-
lege); Shirvani v. Capital Investing Corp., Inc., 112
F.R.D. 389, 391 (D. Conn. 1986) (crime-fraud exception
requires not mere allegation of misconduct, but prima
facie or probable cause showing of grounds for prudent
person to have reasonable basis to suspect perpetration
of crime or fraud).

According to the Second Circuit Court of Appeals,
proper application of the crime-fraud exception
requires the court to determine that ‘‘there is probable
cause to believe that a crime or fraud has been
attempted or committed and that the communications
were in furtherance thereof.’’ In re Richard Roe, Inc.,



supra, 68 F.3d 40; see also United States v. Doe, Inc.,
168 F.3d 69, 70 (2d Cir. 1999) (same). Expounding on
the probable cause requirement, the Second Circuit has
determined that the exception ‘‘requir[es] that a prudent
person have a reasonable basis to suspect the perpetra-
tion or attempted perpetration of a crime or fraud, and
that the communications were in furtherance thereof.’’
(Internal quotation marks omitted.) In re John Doe,

Inc., 13 F.3d 633, 637 (2d Cir. 1994).

We consider the standard applied by the Court of
Appeals for the Second Circuit to be an appropriate
enunciation of the exception. We therefore also adopt
the standard as our own. As articulated by the Second
Circuit, the crime-fraud exception permits abrogation
of the attorney-client privilege solely upon a determina-
tion by the trial court that there is probable cause to
believe that the privileged communications were made
with the intent to perpetrate a civil fraud and that the
communications were made in furtherance of that
fraud. See United States v. Jacobs, supra, 117 F.3d 87;
see also People v. Paasche, 207 Mich. App. 698, 707, 525
N.W.2d 914 (1995) (for crime-fraud exception to apply
proponent of exception must show that there is ‘‘reason-
able basis to (1) suspect the perpetration or attempted
perpetration of a crime or fraud and (2) that the commu-
nications were in furtherance thereof’’); State ex rel.

Nix v. Cleveland, 83 Ohio St. 3d 379, 384, 700 N.E.2d
12 (1998) (same).

This exception to the attorney-client privilege is a
limited one. See United States v. Doe, Inc., supra, 168
F.3d 71 (exception to attorney-client privilege ‘‘should
not be framed so broadly as to vitiate much of the
protection [the privilege] afford[s]’’). Our reading of
the Second Circuit’s test leads us to conclude that the
appropriate inquiry under the probable cause standard
targets the client’s intent in obtaining legal advice; only
if there is probable cause to believe that the client
intended to perpetrate a fraud does the exception prop-
erly come to bear.

‘‘Without reference to intent, the privilege would be
pierced whenever [probable cause] could be made that
an illegal act occurred after the client conferred with
an attorney—even if the consultation was part of a
good-faith attempt to follow the law . . . . By focusing
on intent, the exception clearly differentiates those
communications that have been pursued to advance
socially desirable ends from those pursued to circum-
vent the dictates of the law.’’ ‘‘Developments in the
Law—Privileged Communications,’’ 98 Harv. L. Rev.
1450, 1513 (1985); See United States v. Jacobs, supra,
117 F.3d 88 (noting ‘‘strong emphasis on intent’’); In re

Grand Jury Subpoenas Duces Tecum, 798 F.2d 32, 34
(2d Cir. 1986) (requiring ‘‘purposeful nexus’’; exception
applies ‘‘only when there is probable cause to believe
that the communications with counsel were intended



in some way to facilitate or to conceal the criminal
[or fraudulent] activity’’); In re Grand Jury Subpoena

Duces Tecum Dated September 15, 1983, supra, 731
F.2d 1039 (crime or fraud must ‘‘have been the objective
of the client’s communication’’). Heretofore, our own
limited recognition of the exception focused precisely
on the intent of the client in seeking legal advice to
further a criminal objective. State v. Barrows, supra,
52 Conn. 325 (crime exception appropriate when com-
munication ‘‘offer[s] reasonable evidence of [client’s]
guilty intent’’). ‘‘Good-faith consultations with attorneys
by clients who are uncertain about the legal implica-
tions of a proposed course of action are entitled to the
protection of the privilege, even if that action should
later be held improper.’’ State ex rel. North Pacific

Lumber Co. v. Unis, 282 Or. 457, 464, 579 P.2d 1291
(1978).

Even if probable cause exists to believe that the client
intended to perpetrate a fraud, the exception is cur-
tailed by the second requirement that the communica-
tions sought in discovery were made in furtherance of
the fraud. See In re Richard Roe, Inc., supra, 68 F.3d
40. In that case, the Second Circuit Court of Appeals
rejected a ‘‘relevant evidence’’ test under the second
prong of the exception, adhering instead to a strict ‘‘in
furtherance’’ requirement. Id. ‘‘[T]he crime-fraud excep-
tion does not apply simply because privileged communi-
cations would provide an adversary with evidence of
a crime or fraud.’’ Id. Mere relevance is insufficient;
there must be a showing that the communications at
issue were ‘‘ ‘made with an intent to further an unlawful
act.’ ’’ Id., quoting United States v. White, 887 F.2d 267,
271 (D.C. Cir. 1989).

Finally, we believe that the familiar burden-shifting
exercise associated with a strict prima facie require-
ment is unnecessary in this context. Were we to adhere
to a strict prima facie burden-shifting requirement, the
proponent of the privilege, following the opponent’s
prima facie showing of fraud or criminal wrongdoing,
would bear the burden of producing evidence to rebut
the presumption of fraud or crime. See Ireland v. Ire-

land, 246 Conn. 413, 428, 717 A.2d 676 (1998) (dis-
cussing burden shifting in context of prima facie
requirements for custodial parent seeking to relocate);
State v. Beltran, 246 Conn. 268, 278, 717 A.2d 168 (1998)
(discussing burden shifting in context of prima facie
showing of racially discriminatory peremptory chal-
lenges); Ann Howard’s Apricots Restaurant, Inc. v.
Commission on Human Rights & Opportunities, 237
Conn. 209, 225–26, 676 A.2d 844 (1996) (discussing bur-
den shifting in context of prima facie evidence of dis-
criminatory discharge). We do not wish to burden trial
courts unduly with a time-consuming exercise whereby
fraud and criminal issues would require evidentiary
hearings to determine the ultimate applicability of the
exception. See Caldwell v. District Court, 644 P.2d 26,



32–33 (Colo. 1982) (noting that strict prima facie case
may be impossible at discovery stage). Decisions
regarding discovery are best left to the trial court in its
reasoned discretion; Standard Tallow Corp. v. Jowdy,
190 Conn. 48, 57, 459 A.2d 503 (1983); and employing
the typical prima facie burden shifting could lead to
endless minitrials to settle discovery matters in the
underlying action.12 Accordingly, we reject a strict bur-
den shifting approach and instead employ the test
adopted by the Court of Appeals for the Second Circuit,
which requires a showing of probable cause to believe
that the privileged communications were made with
the intent to perpetrate a civil fraud and that the commu-
nications were made in furtherance of that fraud. See
United States v. Zolin, supra, 491 U.S. 563 n.7 (recogniz-
ing ‘‘confusion’’ caused by prima facie language); Matter

of Mendel, 897 P.2d 68, 74 (Alaska 1995) (‘‘ ‘[o]nce a
litigant has presented prima facie evidence of the perpe-
tration of a fraud or crime in the attorney-client relation-
ship, the other party may not then claim the privilege’ ’’);
Caldwell v. District Court, supra, 644 P.2d 32–33 (bur-
den is on party asserting exception).

B

In the present case, the trial court determined that
in order for the exception to apply, ‘‘a prima facie show-
ing [of fraud] is sufficient.’’ Using language from State v.
Barrows, supra, 52 Conn. 325, the trial court determined
that there must be ‘‘reasonable evidence’’ that a fraud
was intended. Thus, the standard of proof employed
by the trial court to determine the applicability of the
exception was consonant with the articulation of the
term probable cause that we adopt today and also in
accord with our own interpretation of that term. See
In re John Doe, Inc., supra, 13 F.3d 637 (probable cause
requires ‘‘reasonable basis to suspect the perpetration
or attempted perpetration of a crime or fraud’’); State v.
Eady, 249 Conn. 431, 440, 733 A.2d 112 (1999) (probable
cause ‘‘comprises such facts as would reasonably per-
suade an impartial and reasonable mind’’).

Applying that test, the trial court made several factual
findings that have not been challenged on appeal. Spe-
cifically, the trial court concluded that the order did
not require the defendant to submit the Diaz report to
the department. Its conclusion rested on a review of
the applicable statutes and its recognition that the
defendant had requested a hearing, as well as the fact
that the department had been negotiating with the
defendant to reach an agreement regarding compliance.
Additionally, the trial court found no regulations that
would impose a duty upon a regulated business ‘‘to
report to [the department] all possible hazardous waste
violations that might be occurring or had occurred on its
premises,’’ and determined that the order contemplated
action with respect only to the two sites identified in
the inspection report. Based on its findings that the



department did not expect to receive any information
beyond that relating to the potential contamination
around the two sites identified, the trial court concluded
that failing to submit the entire Diaz report, which
revealed other areas of potential contamination, was
not an intended fraud on the department predicated on
misrepresentation or false reporting. The trial court
concluded that the plaintiff had failed to make a prima
facie showing that established ‘‘reasonable evidence’’
of fraud, and that neither the defendant’s nor Briggs’
actions or communications ‘‘precluded, inhibited, or
delayed the [department] from finding out about the
[alleged] additional hazardous waste problems men-
tioned in the Diaz report.’’ Accordingly, the trial court
upheld the defendant’s claim of privilege. The Appellate
Court did not address the applicability of the crime-
fraud exception, but indicated that, even if Connecticut
were to apply the exception to civil fraud, it would agree
that, based on the trial court’s findings with respect to
the absence of evidence demonstrating civil fraud, the
exception would not apply here. Olson v. Accessory

Controls & Equipment Corp., supra, 54 Conn. App.
524–25 n.6.

The plaintiff pursues the same arguments here and
maintains that, in refusing to submit the entire Diaz
report pursuant to Briggs’ advice, the defendant misled
the department concerning additional areas of potential
waste contamination. The plaintiff also asserts that the
defendant and Briggs ‘‘deflected and denied’’ the depart-
ment the opportunity to pursue the additional areas
due to the Briggs notice to Environmental Management.
The plaintiff contends that the Briggs notice, wherein
Briggs suggested to Environmental Management that it
separate or delete portions of the Diaz report, coupled
with Briggs’ subsequent instructions to the defendant
to remove from the Diaz report those findings concern-
ing the additional sites that were not the subject of the
department’s inquiry, amounted to fraud.

All of the plaintiff’s claims regarding alleged fraud
on the department are predicated on facts that are con-
trary to those found by the trial court. The trial court
revisited those findings in light of additional deposition
testimony proffered by the plaintiff from Susan Zampag-
lione, a district supervisor at the department, and con-
cluded that they were sound. The trial court then
reaffirmed those findings in granting the defendant’s
motion in limine and subsequent motion to dismiss.

Nonetheless, the plaintiff asserts that Briggs’ state-
ment to the department, namely, that ‘‘delays’’ by Envi-
ronmental Management were the reason it had failed
to submit a final version of the Diaz report, constituted
part of the fraud. The trial court, however, found that
Briggs had requested that Environmental Management
submit separate reports concerning the areas of the
defendant’s plant identified in the inspection report and



those areas that were not the subject of the depart-
ment’s inquiry. The trial court further found that Envi-
ronmental Management had refused to submit separate
reports. Although we acknowledge that Briggs might
have been more forthcoming with the department con-
cerning the status of the environmental investigation
and informed it that the Diaz report was incomplete
because she had fired Environmental Management for
refusing to separate the portions she deemed unrespon-
sive to the order, the trial court reasonably concluded
that ‘‘[t]here is no claim . . . that fraud was perpe-
trated on the [department] by any delay in providing
the agency with testing results as to the two areas of
concern mentioned in the October, 1989 [inspection]
report . . . .’’ Without an affirmative duty to disclose
any information regarding the additional sites that the
trial court determined were not the subject of the order,
we fail to see how informing the department that the
defendant was experiencing delays in obtaining a final
report that would be responsive to the order could
amount to misrepresentation or fraud.

We note that ‘‘[a] failure to disclose can be deceptive
only if, in light of all the circumstances, there is a duty
to disclose.’’ Normand Josef Enterprises, Inc. v. Con-

necticut National Bank, 230 Conn. 486, 523, 646 A.2d
1289 (1994); see also Duksa v. Middletown, 173 Conn.
124, 127, 376 A.2d 1099 (1977) (for nondisclosure to
amount to fraud, there must be failure to disclose
known facts and circumstances that impose duty to
speak). Given the fact that the department did not
expect an all encompassing environmental audit in this
case, the trial court determined that there was no ‘‘rea-
sonable evidence’’ establishing a prima facie showing
that the defendant had intended to perpetrate a fraud
on the department.

The plaintiff also asserts that the defendant fraudu-
lently deceived the department by failing to reveal the
existence of the other potential areas of contamination
during the department’s inspection. The plaintiff makes
this argument even though there are no factual findings
concerning the defendant’s knowledge of the contami-
nation prior to the inspection. The plaintiff concedes
that he has not made an evidentiary showing, but con-
tends that he has ‘‘clearly demonstrated’’ that evidence
of illegal waste discharge and storage was withheld
from the department.

Notably, the trial court found it ‘‘unclear’’ from the
Diaz report whether the alleged additional areas of con-
tamination, beyond those identified in the inspection
report, involved past or ongoing violations. Indeed,
although the plaintiff asserts that the defendant, at the
behest of its attorney, Briggs, proceeded to ‘‘bury’’ and
cover up the potential hazardous waste violations in
the additional areas of the plant, any factual findings
in support of his claim are conspicuously absent. The



plaintiff concedes as much in his brief. In the absence
of any findings concerning the nature of the potential
contamination in the additional areas of the defendant’s
plant, or evidence that the defendant sought legal advice
in pursuit of an alleged ‘‘burial’’ of the waste at these
sites, the trial court properly concluded that the require-
ments for an application of the fraud exception were
not satisfied. Based on the trial court’s findings, there
was no evidence that the defendant sought legal advice
with the intent to perpetrate a fraud on the department
by withholding information, or that Briggs, as the
defendant’s attorney, intended to defraud the depart-
ment by withholding information. Therefore, we con-
clude that the trial court properly declined to apply the
crime-fraud exception to the facts of this case.

C

Finally, we note that the present case represents a
departure from the usual situation involving privileged
communications sought in discovery. The plaintiff is in
possession of all of the privileged material; in fact, he
came into possession of both the Diaz report and the
Briggs notice in his capacity as the defendant’s
employee. Thus, there was no risk of disclosing the
privileged material to an adverse party through an
examination of the documents themselves in order to
determine whether the exception applied.

In the typical case, the party seeking to invoke the
exception will not know exactly what the privileged
communications include. We therefore endeavor to set
forth the procedures to be used in reviewing a claim
concerning the crime-fraud exception and the type of
evidence permissible for a threshold factual showing
in future cases. See Ireland v. Ireland, supra, 246 Conn.
433 (adopting factors to consider in future child custody
relocation cases). The proponent of the exception may,
in appropriate circumstances, request an in camera
review of the privileged information to allow the court
to make a determination regarding the applicability of
the exception. See United States v. Zolin, supra, 491
U.S. 568–69 (concluding that neither Federal Rules of
Evidence nor federal common law prohibits party
opposing privilege on crime-fraud grounds from relying
on in camera review of communications). We recognize
that encouraging an in camera review in all cases is ill-
advised due to the fact that ‘‘[t]oo much judicial inquiry
into the claim of privilege would force disclosure of
the thing the privilege was meant to protect . . . .’’
(Internal quotation marks omitted.) Id., 570–71; see also
In re John Doe, Inc., supra, 13 F.3d 636 (where concerns
for secrecy are weak, in camera proceeding may not
be justified). We have permitted an in camera review
in other contexts and conclude that, in certain circum-
stances, it may be an appropriate means of examining
the allegedly privileged material without abrogating the
privilege itself. See, e.g., State v. Ortiz, 252 Conn. 533,



557, 747 A.2d 487 (2000) (discussing standard that crimi-
nal defendant must meet to obtain in camera inspection
of witness’ confidential records sought for impeach-
ment purposes); Babcock v. Bridgeport Hospital, 251
Conn. 790, 846–49, 742 A.2d 322 (1999) (discussing attor-
ney-client privilege and in camera review in context of
medical peer review statute).

The decision of whether to engage in an in camera
review of the allegedly privileged information is neces-
sarily one for the trial court. From a procedural perspec-
tive, ‘‘[b]efore engaging in in camera review to
determine the applicability of the crime-fraud excep-
tion, the [trial] judge should require a showing of a
factual basis adequate to support a good faith belief by
a reasonable person . . . that in camera review of the
materials may reveal evidence to establish the claim
that the crime-fraud exception applies.’’ (Citation omit-
ted; internal quotation marks omitted.) United States

v. Zolin, supra, 491 U.S. 572; see also United States v.
Jacobs, supra, 117 F.3d 87 (describing ‘‘two-step pro-
cess’’ involving discretion at both stages). This thresh-
old showing rests in the sound discretion of the trial
court, which should consider ‘‘the facts and circum-
stance of the particular case, including . . . the volume
of materials . . . the relative importance to the case
of the alleged privileged information, and the likelihood
that the evidence produced through in camera review,
together with other evidence then before the court, will
establish that the crime-fraud exception does apply.’’
United States v. Zolin, supra, 572; see also In re John

Doe, Inc., supra, 13 F.3d 636 (determining that in camera
procedure comports with due process). As to the type
of evidence permitted to meet this threshold showing,
the party seeking to invoke the exception may offer
‘‘any relevant evidence, lawfully obtained, that has not
been adjudicated to be privileged.’’ United States v.
Zolin, supra, 575; In re John Doe, Inc., supra, 636 (recog-
nizing that Zolin ‘‘established that only non-privileged
material may be used to make the threshold determina-
tion that triggers in camera review’’).

III

In conclusion, the Appellate Court properly affirmed
the trial court’s decision to extend the attorney-client
privilege to the report compiled by the environmental
consultant and to the related communications because
they were made in confidence for the purpose of
obtaining legal advice. We also conclude that the trial
court properly deemed the fraud exception inapplicable
to the facts of the present case. That exception requires
a showing of probable cause to believe that the propo-
nent of the privilege intended to commit a fraud and
that the communication was made in furtherance of
the fraud. On the basis of the evidence presented by
the plaintiff, he has failed to meet this burden and,
therefore, the fraud exception was properly held inap-



plicable.

The judgment of the Appellate Court is affirmed.

In this opinion the other justices concurred.
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appeal. References herein to the defendant are to Accessory Controls and
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2 The inspection report also noted that the defendant’s operation might
be considered a storage facility because it had been storing waste for more
than ninety days.

3 The plaintiff also brought an action against Teleflex directly, alleging that
Calvarin and Reese had reported the plaintiff’s comments to his superiors at
the defendant’s premises after assuring him of the confidentiality of his
remarks. The plaintiff contended that his conversations with Calvarin and
Reese were confidential and that their assurances that his comments would
be held in confidence constituted negligent misrepresentation. Teleflex
moved to dismiss the plaintiff’s claim on jurisdictional grounds, arguing
that, as a French corporation with virtually no ties to the state, the Connecti-
cut court lacked personal jurisdiction over the foreign entity. See Olson v.
Accessory Controls & Equipment Corp., supra, 54 Conn. App. 506. The trial
court granted the motion. That judgment of dismissal is not the subject of
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4 Practice Book § 13-5 provides in relevant part that ‘‘[u]pon motion by a
party from whom discovery is sought, and for good cause shown, the judicial
authority may make any order which justice requires to protect a party
from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following: (1) that the discovery not be had
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Teleflex’ motion to dismiss. See Olson v. Accessory Controls & Equipment
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7 Although the trial court found that the defendant had requested a hearing
before the commissioner of environmental protection, negotiations ensued,
and our review of the record indicates that no hearing occurred.

8 In reaching this conclusion, the trial court referred to General Statutes
§ 22a-6 (e), which provides in relevant part that ‘‘[w]henever the commis-
sioner issues an order to enforce any statute, regulation, permit or order
administered or issued by him [or her], any person . . . aggrieved by such
an order may . . . request a hearing before the commissioner within thirty
days from the date such order is sent. . . .’’ The trial court also referenced
General Statutes § 22a-437 (a), which governs appeals and provides in rele-
vant part that ‘‘any person who . . . is aggrieved . . . by any order of the
commissioner . . . to abate pollution may, after a hearing by the commis-
sioner . . . appeal from the final determination of the commissioner based
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9 The plaintiff urges this court to address the applicability of both parts
of the crime-fraud exception. That is, the plaintiff asserts that either the
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see Supplee v. Hall, 75 Conn. 17, 22–23, 52 A. 407 (1902); or the civil fraud
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has briefed fully the issue, and will suffer no prejudice from our consideration
of the issue. Therefore, we address the applicability of the crime-fraud
exception.
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I of this opinion, namely, that the attorney-client privilege extends to the
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product rule.

11 We are cognizant that adhering to our precedent limiting the crime-
fraud exception to criminal conduct might serve the ends of stare decisis,
certainty and predictability. We view, however, as atavistic the notion that,
on those grounds alone, we should refuse to acknowledge a widely employed
legal rule that is rooted in sound reasons of policy. See State v. Vakilzaden,
251 Conn. 656, 663, 742 A.2d 767 (1999) (experience often ‘‘demonstrate[s]
that a rule, once believed sound, needs modification to serve justice better’’
[internal quotation marks omitted]). Accordingly, to the extent that Supplee

v. Hall, supra, 75 Conn. 22-23, is inconsistent with today’s decision, it is
hereby overruled.

12 See D. Fried, ‘‘Too High A Price For Truth: The Exception to the Attorney-
Client Privilege for Contemplated Crimes and Frauds,’’ 64 N.C. L. Rev. 443,
445–46 (1986) (noting that ‘‘crime-fraud exception is exploited in discovery
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