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On December 30, 1999, shareholders of Delta & Pine Land Company

(‘“Delta” or the “Company”) filed a derivative claim against the Company’s

board of directors in connection with the failed merger between Delta and

Monsanto Company r(“Monsanto”). Shareholder plaintiffs also alleged

Monsanto aided and abetted the fiduciary breaches Delta’s board allegedly

committed. Finally, s’hareholder plaintiffs brought a purported class claim

on behalf of all Delta shareholders.

On January 19, 12000, defendant Monsanto amended its answer to the

shareholder complaint and added a cross-claim against defendant Delta.

Defendant/cross-claim plaintiff Monsanto seeks a judicial declaration that it

is entitled to terlminate the May 8, 1998 merger agreement entered into

between Monsanto and Delta, and that Monsanto has no further obligations

to Delta under the a.greement. In response, nominal and cross-claim

defendant Delta ‘has moved to stay or dismiss Monsanto’s cross-claim in

favor of Delta’s prior-filed breach of contract action pending in Mississippi

sta’te c:ourt.



On June 21, 2000, this Court dismissed all of the shareholder

plaintiffs’ derivative and class claims.’ This is my decision on Delta’s

motion to stay or dismiss Monsanto’s cross-claim.

Because the cross-claim raises the same legal issue as Delta’s earlier-

filed breach of contract action, currently pending in Mississippi, Delta’s

motion to stay will be granted in favor of the earlier-filed Mississippi action.

The following discussion of this action’s procedural history, and the

g’overning law relevant to Delta’s motion, illuminates the reasons for my

decision.

I. BACKGROUND FACTS AND PROCEDURAL HISTORY

On May 8, 1’398, Delta and Monsanto entered into a merger

agreement (the “Merger Agreement” or the “Agreement”) pursuant to which

Monsanto would acquire Delta in a stock-for-stock merger. The transaction

was scheduled to close on or before December 3 1, 1999.

By the Agreement’s terms, the parties jointly acknowledged that the

proposed merger would require review and approval under the federal

antitrust laws. The nZerger Agreement specifically conditioned closing on

’ See ItI re Deltlr utzd Title Land Cotnpatz~~ Skreholdevs Litigation, Del. Ch., C.A. No.
17707, mem.  op.. Chandler, C. (June 21, 2000).
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obtaining regulatory approval,’ with the parties obligated to use

“commercially reasona,ble efforts to obtain all material consents of third

parties . . and Government Entities.“3 In addition, the parties agreed to use

“reasonable best Iefforts to respond as fully and as promptly as practicable to

all inquiries from the [Federal Trade Commission] and the [Justice

Department’s] Antitrust Division.“”

As the December 3 1, 1999 deadline approached, Monsanto

determined that it could not meet the demands federal regulators imposed

and concluded .that regulatory approval would not be forthcoming on

commercially reasonable terms. On December 20, 1999, Monsanto

announced thal it was unable to come to an understanding with the Justice

Department and withdrew its request for antitrust approval.

Three days after Monsanto withdrew its application from the Justice

Department, De:lta  demanded that Monsanto pay it an $81 million

temiination  fee:--$80 million for failure to satisfy the governmental approval

cond:ltion to closing and $1 million for Delta’s expenses-pursuant to the

terms of the Merger Agreement.’

2Sec Exhibit A to Delta’s Motion to Dismiss or Stay Cross-Claim (Agreement at 5 8.01)
’ Id. (Agreement at 5 7.12(a)).
4 Id.
5 Id. (Agreement at 4 9.04.(c)).



Monsanto mitially balked at paying the termination fee. Accordingly,

on December 30: 199’9, Delta filed a complaint in the Circuit Court of the

First .Judicial D&rict iof Bolivar County Mississippi, seeking, among other

things, payment of the termination fee. Delta, in the Mississippi suit, also

seeks damages above and beyond the termination fee for Monsanto’s breach

of the Merger Agreement in connection with its alleged failure to use its

“best efforts” and “commercially reasonable efforts” to obtain regulatory

clearance.’ The day after Delta filed the Mississippi action, Monsanto

expressed its willingness to pay the termination fee and engage in good-faith

negotiations to resolve Delta’s other claims if Delta would withdraw its

Mississippi complaint without prejudice.

Approximately two hours before Delta filed its December 30, 1999

lawsuit in Mississippi, Delta shareholders tiled their complaint in this

Delaware action.. The shareholders alleged derivative claims on behalf of

Delta against its board of directors, aiding and abetting claims against

Monsanto, and sought damages or other relief in connection with the

” Delta contends that the termination fee is not an exclusive remedy and that the parties
recognized that a breach could give rise to damages greater than the amount paid as a
termination fee. Delta points to 5 10.10 of the Merger Agreement in support of this
assertion. Section 10.10 of the Agreement provides, “In addition to any remedy to which
any party hereto is specifically entitled by the terms hereof, each party shall be entitled to
pursue any other remedy wailable  to it at law or in equity (including damages . .).”
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collapse of the merger.’ The shareholder plaintiffs did not make a demand

on the Company’s board of directors. It appears that they did not even

bother to make an investigation into the significant steps the Company was

already taking in connection with the stillborn merger.

Before either Delta or Monsanto apparently paid much notice to the

shareholder action, 1:he:y  met in order to resolve their differences arising out

of the: failed mer,ger. ‘On January 2, 2000, following intensive negotiations,

Monsanto and Delta entered into an agreement providing, in relevant part,

that (1) Monsanto would pay the termination fee immediately; (2) Delta

would withdraw its December 30, 1999 complaint without prejudice once

the termination fee was paid; (3) the parties would negotiate in good faith to

resolve Delta’s remaining claims during the following two weeks; and (4) if

negotiations to resolve Delta’s remaining claims were not successful, and

Delta renewed its complaint, then the tiling date for that action or any other

legal proceeding that Delta instituted relating to the merger would, for all

purposes, relate back to December 30, 1999-the date on which Delta

originally tiled its complaint in Bolivar County, Mississippi.

’ The shareholder plaintiffs also filed a class claim alleging that, in the wake of the
collapsed merger, the Company was required to engage in a value-maximizing,  sale of
the company transaction.
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The parties faillEd to reach an understanding during the two-week

negot:lation perrod and, on January 18, 2000, Delta renewed its complaint in

Mississippi. The following day, Monsanto filed an amended answer in this

Delaware shareholder action to add a cross-claim against Delta, seeking a

declaration that, con.trary to Delta’s claim in Mississippi, Monsanto has not

breac:hed the MLerger Agreement and has the right to terminate the

A.greement.

On March 13, 2000, shortly after the parties completed briefing

Delta’s motion to stay in Delaware, the Mississippi court granted

Monsanto’s motion to stay the Mississippi proceeding.” The Mississippi

court concluded that, because the Delaware shareholder action and the

Mississip:pi action were filed on the same day, they were to be regarded as

simultaneously filed. The Court then found that Delta’s suit did not have

priority over the shaxeholder  suit. Accordingly, the Mississippi Court

concluded that Delaware had the broader litigation, due to the derivative

litigation’s additional issue (the breach of fiduciary duty allegations) and

parties (the shareholders themselves and the individual Delta directors), and

’ See Delta uml Pme Land Co. v. Mommzto  Co., C.A. No. 2000-1-S (Mar. 13, 2000)
(Chder  Granting Defendant’s Motion to Stay).
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stayed the Mississippi proceedings in order to preserve scarce judicial

resources.

On June 2 1, 2000, this Court dismissed the shareholder complaint in

its entirety. Monsanto’s cross-claim and Delta’s motion to stay or dismiss

the cross-claim are the sole remaining matters in this action.

II. ANALYSIS

Delta contends that the earlier-filed, though currently static,

Mississippi action must take precedence over Monsanto’s cross-claim under

the well-noted doctrine set forth in McWane Cast Iron Pipe Corp. v.

A4cDowelZ-  Wellman Eng. Co. and its progeny.” Monsanto contends that the

McPKx~ze  case and its progeny have no application where actions filed in

separate fora, concerning the same parties and issues, are filed on the same

day. ‘These cases, Monsanto properly argues, are treated as

contemporaneously filed and if the Court is to grant a stay motion, the

moving party must meet the more rigorous forum ~zon  conveniens

requirements, not the more lax McWane test.”

‘) Del. Supr., 263 A.2d 281 (1970) (holding that Delaware courts may freely exercise
discretion LO  stay a Delaware action in favor of a prior-filed action pending in another
forum involving Ihe same parties and issues.)
‘” See, e.g., Fvieu’mtzn  I’. Alsthom, Del. Ch., C.A. No. 16650, mem. op., Steele, V.C. (Dec.
10, 1999) (holding that cases filed on the same day be treated as contemporaneous).
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Delta doles not quibble with this argument. Rather, it contends that

Monsanto’s opportunistic cross-claim, filed nearly three weeks after Delta’s

complaint in h/li;ssissippi, latching on to a fortuitously filed and entirely

meritless derivative action, should not defeat Delta’s legitimate choice of

forum. More specif(cally, Delta contends that Monsanto’s cross-claim

simply does not relate back to the filing of the derivative action and should,

therefore, be treated as a second-tiled action. J find this argument

persuasive.

In order to assert its position that the cross-claim should not be

dismissed or sta:yed,  ‘Monsanto must establish that the filing of what this

C’ourt  has now conclusively deemed a rogue derivative action overrides

Delta’s Mississippi filing. This position is untenable. Monsanto fails to cite

any authority holding that a cross-claim relates back to the original

comqlaint  for this purpose.  Rather, Monsanto stands the issue on its head

contending that Delta cites no authority “in support of its attempt to

fragment the Delaware Action in this fashion[;]“”  i.e., Delta’s attempt to

separate the cross-claim from the shareholder complaint that facilitated its

t2in.g.

” Monsanlo  Am Briefat 11



Contrary to M.onsanto’s  assertion, Delta has not fragmented this case.

The combinatmn  of Delta shareholders filing a meritless complaint in

Delaware and Monsanto’s opportunistic cross-claim has given rise to the

circumstances That have forced Delta to seek a stay of Monsanto’s cross-

claim. But notwithstanding Monsanto’s opportunistic conduct, this Court’s

complete dismissal of the shareholder action vitiates the “fragmentation”

Monsanto bemoans. There is, in fact, nothing left to fragment.

And although neither party has cited any decisional law analyzing the

narrow issue of how to measure the filing date of a cross-claim against a

separate but related action pending in another forum to determine first-filed

status, Delta has cited a host of cases addressing whether a cross-claim

relates back to the original complaint for stahtte  of limitation purposes. I

find these cases sufficiently analogous and, thus, instructive to my decision.

Courts have unequivocally held that a cross-claim requesting

affirmative relief, such as Monsanto’s request for a declaratory judgment,

&es got relate back to the original complaint. In Appelbnum v. Ceres Land

C:o.,  the Court held that “[dlefensive  claims [for recoupment, contribution,

or indemnity] generally relate back, while affirmative claims must satisfy the



applic:able statute: of imitations.“‘” In Kama Reins. Co. v. Congressional

Mor,tgage  Corp. 0~ c‘ Texas,  the Court similarly held that “Rule 13(g)

governing cross-claims does not permit relation ‘back of a cross-claim

seeking affirmative relief and independent relief to the original complaint.“‘3

Likewise here, I see no reason to treat Monsanto’s cross-claim seeking

affirmative relief as relating back to the filing date of the shareholder

complaint.

Because I have determined that Monsanto’s cross-claim, filed January

19, 2000, does not relate back to the filing of the shareholder action of

December 30, 1999, it clearly commenced after Delta filed its breach of

contract action in Mississippi on December 30, 1999. Delta and Monsanto

are the only remaining parties involved in this controversy. Monsanto’s

cross-claim for non-breach in this Court is the mirror image of Delta’s

earlier-filed breach of contract claim in Mississippi. In the interests of

comity between ,sister  states, I believe it is appropriate for this Court to stay

its hand in deference t’o the Mississippi Court.

” 546 F. Supp. 17, 20 (D. Minn. 1781) (emphasis added).
” 20 1;.3d 1362, 1367 (5th Cir. 1794); see ulso Fvarzklin  Pnvkov Constr. Co. v. Ultra RooJ;
Irzc., 51 F. Supp.2d  204, 222 (N.D.N.Y. 1997) (same, quoting Ap$ebuum).  Cf: Kuye v.
Porzlo~e,  Zw., Del. Ch., 375 A.2d 369, 371 n.2 (1978) (observing that Court of Chancery
Rule 13 is similar to Federal Rule 13).
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I further note that but for the shareholder plaintiffs’ wholly meritless

derivative action filed on December 30, 1999, which I can only characterize

as a nuisance, Monsanto would have lacked even a superficially plausible

basis to argue thlat its later-filed declaratory judgment cross-claim should

have priority. It is fundamental Delaware law that a shareholder may not

commence a derivative proceeding until a written demand is made upon the

board to take suitable action.‘” The purpose of that demand requirement is

to ensure that the company, and not its shareholders, .will  have the first

opportunity to bring a cause of action belonging to the company. It is only

when the company refuses to assert its claims directly that a derivative suit is

warranted.

As the Court explained in detail in its June 21 memorandum opinion

in this action, the shareholder plaintiffs nel’er made a demand on the board.

Incredibly, they pressed on with their lawsuit even after it was absolutely

apparent that Delta had taken the very action that the shareholder plaintiffs

alleged the board was incapable of: bringing a breach of contract suit

against Monsanto.

” See Court of Chancery Rule 23.1,
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In what can only be characterized as a cautionary tale for our system

of representative liti,gation, the derivative suit, purportedly filed on behalf of

the Company, worked nothing but mischief upon the Company. The

derivative claim worked mischief to the extent it fortuitously enabled

Monsanto to attempt to spoil Delta’s forum choice and force it into a two-

front conflict. The fact that Delta expended valuable company resources to

fend off a baseless derivative suit is injury enough; this injury should not be

exacerbated by fort-ing Delta to litigate its breach of contract action outside

of its chosen forum.‘S

Finally, I note Delaware law’s rather dim view of declaratory

judgment claims of non-breach made for purposes of forum shopping.”

” Deha properly observes that its claim is a straight breach of contract damage claim, for
which it would never have sued Monsanto in the Court of Chancery for want of a
jurisdictional predicate.

I 6 j ee,r e.g., E.I. clu Pout de Nemout-s & Co. v. CIGNA Prop. & Gas. Co., Del. Ch., C.A.
No. 12386, mem. op. at 9, Allen, C. (.July  8, 1992) (staying Delaware declaratory
judgment action in favor of previously filed Iowa action because “law does not seek to
encourage forum shopping”). See also Williams Gas Supply Co. v. Apache Corp., Del.
Supr.,  594 A.2d 34, 38 (1’991) (d’ismissingfivst-Jiled  declaratory judgment action in favor
of Colorado litigation) (emphasis added); Pluytex,  Inc. v. Columbia Cus. Co., Del. Super.,
C.A. No. 88C-R?R.-233,  Del Pesco,  J. (Apr. 25, 1989) (refusing to stay later-filed
Delaware  action in favor of first-tiled declaratory judgment action in Illinois and stating
“the use of a declaratory judgment action to anticipate and soften the impact of an
imminent suit elsewhere for the purpose of gaining an affirmative judgment in a
favorable forum requires a close look at the deference historically accorded a prior filed
action”).
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That being the case, where, as here, the declaratory judgment claim is

asserted as a cross-claim for forum shopping purposes, it should no more be

allowed to succeed than when it is asserted as a separate action. And for this

additional reason,, I treat Monsanto’s cross-claim independently of the filing

o-f the suit to which it is appended.

III. CONCLUSION

Monsanto has strenuously argued that this controversy between two

Delaware corporations, which sought to merge under the terms of the

Delaware corpomtion code and a merger agreement governed by Delaware

law, should be litigated in a Delaware court. Although these are

circumstances mjlitating  in favor of maintaining this litigation in Delaware, I

nonetheless believe comity requires that the Mississippi Court, where

contract based claims were first filed, should be afforded the first

opportunity to resolve the parties’ dispute.

Thus, for all the: reasons set forth above, I grant Delta’s motion to stay

this action, pending the Mississippi Court’s decision to vacate the stay in

effect there. Should the Mississippi Court conclude, for whatever reason,

that the stay tllere pending should not be lifted, I encourage the parties to

seek leave to reopen  this matter in Delaware.

13


