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1The lots are located at 141, 143 and 145 Columbia Avenue and 1and 2 Grove Street.

2

The plaintiffs are the owners of five contiguous lots (the “Property”) on or near

Columbia Avenue in the City of Rehoboth.1  On February 18, 2003, the city rezoned this

property (as well as several contiguous lots owned by non-plaintiff parties) from C-3, a

commercial designation, to R-2, a residential designation.  On property designated C-3,

certain commercial activity is permitted in addition to all residential activities permitted on

property zoned R-2.  The plaintiffs claim that this rezoning is illegal or unconstitutional for

a variety of reasons, and seek to enjoin its enforcement.  The matter is currently before me

on cross-motions for summary judgment.  Summary judgment is appropriate here, because

the appeal of zoning decisions from a city Board of Commissioners is decided upon the

record developed before the Commissioners.  For the reasons stated below, the plaintiffs’

motion for summary judgment must be denied and the motion for summary judgment of the

City of Rehoboth (the “City”) must be granted.

On December 2, 2002, the defendant Commissioners of the City (the

“Commissioners”) passed a resolution calling for a public hearing to consider rezoning the

property and other parcels of real estate located on or near Columbia Avenue in Rehoboth.

The property had been acquired by the parents or grandparents of the current plaintiffs before

the second World War.  The other five lots affected are next to the plaintiffs’ lots, near the

“Pines” section of Rehoboth.  



222  Del. C. §702.

3  One of the plaintiffs, Ellen Lynch, also provided a written comment to the Planning
Commission in opposition to the New Comprehensive Plan.
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At the time the resolution was passed, the proper zoning for the lots in question had

recently been subject to the consideration of the City Planning Commission.  The Planning

Commission is an advisory board which makes recommendations to the Commissioners.  See

22 Del. C. §702.  Throughout 2002, Rehoboth was under a comprehensive development plan

enacted in 1996, which provided that the city should examine whether development was

occurring in conformity with current zoning and consider appropriate zoning changes.   As

required by statute,2 the city in 2002 was considering a new comprehensive development plan

(the “New Comprehensive Plan”).  The proposed New Comprehensive Plan called for

(among  many other proposals)  the rezoning, from commercial to residential, of the ten lots

at issue here.  A two-day public hearing was held by the Planning Commission on November

14 and 16, 2002 concerning the New Comprehensive Plan.  All property owners in the city,

including the plaintiffs, had been given notice of this public hearing.  Several of the plaintiffs

appeared at the public hearing and voiced opposition to the New Comprehensive Plan.3

Testimony before the Commission was limited to three minutes per person.  At the

conclusion of the hearing, the Planning Commission recommended that the Commissioners

adopt the New Comprehensive Plan (which described the rezoning of the plaintiffs’ and other

lots along Columbia Ave as the “most pressing current land use issue” facing the City.)



4Counsel for both sides agree that plaintiffs were angered by the rezoning proposed in the
New Comprehensive Plan, and that this anger, in part, was the motivation for the removal of a
number of mature pine trees from their property on the edge of the “Pines” section of Rehoboth
Beach, a residential area north of Rehoboth Avenue characterized by a canopy of large pines. 
According to counsel, this “concerned” the Commissioners and led to the accelerated
consideration of the rezoning at issue, before any consideration of the New Comprehensive Plan
as a whole.
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Subsequently, on December 2, 2002, the Commissioners entered the resolution described

above, calling for a public hearing on the rezoning along Columbia Avenue4. 

On January 13, 2003, at a scheduled Planning Commission meeting, the Planning

Commission “reaffirmed” its support for the rezoning of the Columbia Avenue lots,

including the plaintiffs’ lots.  The January 13th meeting was not a public hearing, and the

plaintiffs were neither given notice of it nor appeared.  On January 18, 2003, the

Commissioners held the public hearing on rezoning the property called for in the December

2nd resolution.  The Commissioners received a statement from a representative of the

Planning Commission, communicating the Commission’s “reaffirmation” of its

recommendation for rezoning the property and adjacent lots, as called for in the proposed

New Comprehensive Plan.  The commission also heard from numerous members of the

public in support of the rezoning.  

The plaintiffs, who were represented by counsel, appeared at the hearing and

presented evidence and argument in opposition to the rezoning.  They also presented the

expert testimony of Mr. Pusey, a traffic engineer, in opposition to the Planning

Commission’s finding that a rezoning would help alleviate traffic problems.  The majority

of those speaking at the hearing, however, were members of the public in favor of the



5The rezoning ordinance provides that certain non-conforming uses of the property (such
as the rental of sites for trailer homes) are “grandfathered” and are not prohibited by the
rezoning.

6The comprehensive development plan adopted on August 8, 2004 commits the town to
the rezoning at issue here.  This would appear to make a victory here for the plaintiffs, for
practical purposes, illusory.  However, as plaintiffs point out, additional steps would be required
on the part of the City to implement the rezoning called for in the now-adopted comprehensive
development plan, and thus the issues here are not, technically, moot.

5

rezoning.  The January 18th hearing lasted seven hours and adjourned without a decision by

the Commissioners. 

On February 18, 2003, the Commissioners met again and considered the rezoning.

The Commissioners determined that, because the plaintiffs had filed a protest against the

rezoning under 22 Del. C. §305, the Commissioners were permitted to rezone only upon a

three-fourths favorable vote.   The Commissioners then voted six to one in favor of the

rezoning.5  This litigation ensued.

During the pendency of this action, on August 8, 2004, the Commissioners considered

the New Comprehensive Plan in its entirety.  The plan was adopted and approved by the

state, and  now has the force of law.6  See 22 Del. C. §702(d).

The Defendants’ summary judgement motion and the burden of proof before the Court.

The Defendants ask that I enter summary judgement, upholding the rezoning.  As I

must, I start with the presumption that the zoning legislation at issue here is valid.  E.g,

Willdel Realty, Inc. v. New Castle County, Del. Supr., 281 A.2d 612, 614 (1971); Tate v.
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Miles, Del. Supr., 503 A.2d 187, 191 (1986).  This presumption is rebuttable, but only on a

showing that the actions of the defendant Commissioners were clearly arbitrary or capricious

in that the resulting legislation is not rationally related  to the health, safety or welfare of the

residents of the City.  Id.  The zoning change was adopted pursuant to a motion made by

Commissioner Sargent.  That motion cited the fact that the neighborhood effected by the

zoning is residential  in character and that commercial development would worsen the

congested nature of the area.  Seven hours of debate and testimony followed.  Numerous

witnesses testified, including an expert testifying on behalf of the plaintiffs as well as the

plaintiffs themselves and numerous witnesses in favor of the zoning change.  Before the vote,

in light of the testimony, Commissioner Sargent amended the motion to include proposed

findings that the zoning would have a beneficial impact on the health, safety and welfare of

the City; that the rezoning would moderate traffic congestion and that the then-currently-

permitted commercial development would increase traffic; that the then-permitted zoning

would allow for higher density development than would the proposed residential designation;

that the character of the area concerned was residential; that commercial development of the

area would impede distribution of light and air; that commercial development would have

a negative impact on parking; that commercial development would negatively impact

adjacent residential areas; and that the proposed rezoning conformed to the 1996

comprehensive plan.  This motion with its factual recitation is consistent with a proper

purpose for rezoning legislation. Therefore (assuming that the legislation was adopted by the



7The 1996 comprehensive development lan, while not specifically calling for rezoning of
the property, did provide that “...commercial areas that are zoned but not developed, and
commercial areas developed as residential” should be “examined for rezoning.”  Having found
that the property was located in a residential area, the Commissioners could rationally find the
rezoning to be in conformity with the 1996 comprehensive plan as well.

8  Mr. Pusey, however, agreed that some uses permitted under the commercial
designation would in fact be detrimental.
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proper majority of the Commissioners and otherwise comports with due process) the zoning

change is valid if supported by the record.  

I find that there is substantial evidence to support the rationale of the motion as

adopted by the commission.  Numerous witnesses testified that the area covered by the

rezoning change was residential in nature and that commercial development would be

harmful to that residential area.  Based on the record, the Commissioners were entitled to find

that the increased density of use permitted by the commercial designation, if the property

were so developed, would result in more congested traffic and parking and reduced light and

air and would be detrimental to the residential character of the community and to the health,

safety and welfare of the community as a whole.7 See Willdel, 281 A.2d at 615. That is not

to say that there was not evidence to the contrary presented.  The plaintiffs’ traffic expert,

Mr. Pusey, testified that some uses of the property permitted as commercial development

would not have a negative effect on the neighborhood.8  Plaintiffs at the hearing pointed out

that their property was near a de facto boundary  between residential and commercial

development, that properties on the other side of Columbia Avenue had been rezoned in

recent years from residential to commercial, and hotly contended that their area should be
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more properly characterized as commercial, rather than residential.  Having found that

substantial evidence exists to support the actions of the Commissioners, however, I may not

substitute my judgment for that of the Commissioners in pursuit of their legislative duties.

The Plaintiffs’ Contentions

A.  Due Process

The plaintiffs contend that their procedural due process rights were infringed because

they were permitted only three minutes of argument against the New Comprehensive Plan

when it was considered by the Planning Commission, and were not given notice of the

proposed “reaffirmation” of that plan by the Planning Commission at its closed meeting of

January 13, 2003.  As a result, they argue, the rezoning is an unconstitutional nullity.

Plaintiffs concede that there was no statutory requirement for the Planning Commission to

consider the rezoning and that the Commission’s recommendations are precatory.  However,

they contend that because the Planning Commission did meet, and because the

Commissioners and those testifying before them relied in part on the Planning Commission,

due process required that they be given an opportunity for a more fulsome presentation

before the Planning Committee.

  Due process requires notice and an opportunity to be heard before a decision affecting

property rights like the rezoning here at issue.  E.g. The Citizens’ Coalition, Inc. v. Sussex,

Del. Ch., 773 A.2d 1018, 1023 (2000).  There is no question that the plaintiffs had notice to
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appear at the January 18th public hearing and that they could and did present arguments, at

length, against adoption of the rezoning ordinance.  In fact, the plaintiffs were represented

by counsel at that hearing and presented expert testimony as well.  The plaintiffs argue,

however, that the brief opportunity they were presented to oppose the recommendation by

the Planning Committee of the adoption of the New Comprehensive Plan, and their complete

lack of notice with regard to the “reaffirmation” of that portion of the plan concerning the

zoning ordinance at issue, is a denial of due process.  They argue that a more extensive

presentation before the Planning Committee might have resulted in its recommendation being

favorable to the plaintiffs.

The problem with this argument, as I see it, is that the plaintiffs could, and did, make

this argument directly to the decision-making body, the Commissioners themselves.  That

is, the plaintiffs had an opportunity both to explain to the decision-makers why rezoning was

not in the interests of the city, and to explain why they felt that the Planning Committee’s

recommendation was unreliable or inadequate.  Because the plaintiffs had a full opportunity

to present all these arguments to the ultimate decision-maker, their due process rights were

not offended and due process does not serve as a ground for reversal of the decision of the

Commissioners.  See Citizens for Smyrna-Clayton First v. Smyrna, Del. Ch., No. 1545-K,

Glasscock, M. (Dec. 24, 2002)(Master’s Report) at 8 (finding that petitioners cannot

demonstrate harm resulting from allegedly wrongful actions of Planning and Zoning

Commission of Town, where recommendation of that body does not bind the Town Council).

B.  The “Burden of Proof” at the hearing.
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During the discussion of the rezoning at the February 18th meeting of the

Commissioners, Commissioner Derrickson stated that the burden was on the city to

demonstrate the necessity for the rezoning:

“The rezoning of the property to me is an uphill.  The person asking for the rezoning

has the burden, to me.”  

 The City Solicitor, Mr. Speakman, said the following in response:  

In rezoning law, the legislative body is presumed to be valid unless it
is clearly shown the rezoning was not reasonably related to the public health
and welfare.  And so the burden is on those protesting the rezoning to show
that the Commissioners’ decision was arbitrary and capricious.  So legally the
burden is on— I understand you may be meaning something else, but I wanted
to just—it gave me an opening and I wanted to make sure I said that.
(Emphasis added).  

This statement by the city solicitor was an accurate statement of the law with respect

to a review by the Court of the actions of the Commissioners.  E.g. Willdel, 281 A.2d at 614.

Plaintiffs point out, however, that at the time it was made no action by the Commissioners

had yet been taken so that the presumption of validity had nothing to which to attach at that

point.  Plaintiffs argue that, in light of that fact, the solicitor’s statement was either inaccurate

or, at best, misleading.  They argue that the city bore the burden of proof that a rezoning was

in the interest of the citizens of Rehoboth.  Plaintiffs allege that it is likely that the

Commissioners were misled into thinking that the landowners had the burden of showing that

rezoning should not take place, and that plaintiffs are, therefore, entitled to a new hearing.
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The Commissioners acting in their legislative capacity are bound by no “burden of

proof,” as such, in considering a rezoning.  The burden on the Commissioners is to determine

whether a proposed rezoning is in the interests of the health, safety of welfare of the

residents and property owners of the city; that is, to act in conformity with due process.  See

Shelburne, Inc. v. Roberts, Del. Ch., 244 A.2d 250, 253 (1966).  The solicitor’s statement

was a correct statement of the burden in a challenge to such a determination, but was

inapplicable to the Commissioners themselves. The statement, in context, may have been

confusing.  However, since I find, infra that the Commissioners determined that a rezoning

was in the interest of the city, and in so doing did not act capriciously or arbitrarily, there is

simply nothing in the record which indicates that an erroneous understanding of the “burden”

can have effected the outcome here.  

C.  The Participation of Commissioner Sargent

The plaintiffs argue that Commissioner Sargent demonstrated his animus towards

them and his bias in favor of the rezoning by his comments at the hearing on January 18th.

I have reviewed carefully the statements of Mr. Sargent, which the plaintiffs have quoted at

length in their briefs.

It is clear from his comments that Sargent developed a view of the evidence which

favored the rezoning.  His remarks at some point appeared to be somewhat hectoring and

sarcastic.  However, a legislator is entitled to have a view of the evidence and to express that

view.  There is nothing in the behavior of Commissioner Sargent that demonstrates that he
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held a personal animus towards the plaintiffs, had a financial interest in the outcome or was

otherwise unable to act in the public interest in his role as a Commissioner.

D.  The Rationale for the Commissioners’ Vote in Favor of Rezoning

The plaintiffs argue that, although reasons exist on the record to support the rezoning

decision, the Commissioners failed to adequately state the basis on which they made their

votes, rendering this Court unable to determine whether those votes were capricious or

arbitrary.  “Zoning is a legislative action presumed to be valid unless clearly shown to be

arbitrary and capricious because not rationally related to public health, safety of welfare.”

Willdel, 281 A.2d at 614.  Nevertheless, the courts of this state have long expressed concern

that local zoning authorities state with some particularity their rationale.  Without a statement

of rationale, this court is unable to fulfill its role to ensure that zoning decisions not be

arbitrary or capricious.  E.g. Tate,  503 A.2d at 191.

Here, Commissioner Sargent made a motion that the Commissioners adopt the rezone

based on findings that: the rezoning would have a beneficial impact on the health, safety and

welfare of the City; would moderate traffic and parking congestion; would prevent high-

density development and preserve the residential characteristics of the area; would prevent

impedance of the distribution of light and air; and that commercial development of the

parcels in question would have a negative effect on adjoining residential areas and that

rezoning conformed to the then-effective 1996 comprehensive plan.  These findings were

explicitly made a part of the motion which received six out of seven positive votes.



9 Commissioner Aguirre stated that he thought that the area around the property should
“convey more . . .residential character” at the time he cast his vote; Commissioner McGuiness 
simply said she “agreed” with Commissioners Sargent and Kane.

10 The pertinent section of the record is as follows:
Commissioner Sargent:  My motion, I thought, included the fact that this will have a

positive impact on the health, safety, and welfare of the community, due to several reasons: One
is lessening congestion due to traffic issues; another is density, due to the fact that C-3 would
allow for much higher density than R-2; another is for the character of the neighborhood, in
maintaining the character of the neighborhood; and another one was for open space, and for light
and air, because the size building that would be allowed in C-3 would impede that.  I mean I
think I covered all those, or that would be my rationale to vote for it.

Walter, is there anything else that you think I should include, based on the conversations
that we’ve had?  

Mr. Speakman: Well, I think you need to -- how is it going to impact the traffic?  I think
you need to state --

Commissioner Sargent:  Well, I think as I said in what -- I quoted Mr. Pusey when he
said that the traffic planner that was hired by the protesting property owners, he suggested that
he would not allow a restaurant because parking would be -- or other retail establishment that did
not allow parking because parking would be a real nightmare up there.  

Clearly when we talk about a hotel that builds 83 rooms, that the size of that -- well, first
of all, the 83 rooms in and of itself will have an incredible negative impact on the density of the

13

The plaintiffs argue that in describing their rationale for voting in favor of the zoning

change, two of the Commissioners gave inadequate explanations of their motives.9  I need

not examine the adequacy of these Commissioners’ statements, however, because in voting

for the motion to amend the zoning code, the Commissioners were necessarily voting for the

findings of fact stated in that motion.  Since those findings of fact reflected record evidence

that related rationally to the zoning change, a vote in favor of the motion is adequately

supported to pass muster on judicial review. 

 The plaintiffs point out that Mr. Sargent’s motion was made orally and was hardly

a model of clarity, and that the inclusion of the proposed findings in the motion came at the

prompting of the City solicitor.10  They note that the solicitor also



neighborhood.  
I think that the size of any building that could encompass 83 rooms, and we’ve seen other

buildings around town build in C-3 areas that were massive, even in what is predominantly
commercial areas, that this would have -- that the potential size of a building that would be built
on those 5 units -- or five properties would have a negative impact on the movement of air or
light throughout the area.  

Mr. Speakman: Well, would it increase traffic?  Is that --
Commissioner Sargent: Well, I think absolutely; if you develop that commercially you

would increase traffic.  I mean that was the point that Mr. Pusey made when he looked at that
situation and looked at it from a traffic standpoint, he testified that it would have a negative
impact, a very negative; such a negative impact that he said he would not allow it.

Mr. Speakman: And that has nothing to do with the proposed round-about?  I mean that
was his major --

Commissioner Sargent: No.  Anybody who has been here when I’ve talked about the
round-about knows that I haven’t given up on that one.

Mr. Speakman: Well, for instance, are all the lots immediately adjacent to the property
zoned R-2?

Commissioner Sargent: Well, yeah, and I probably should elaborate on that.  The reason
that this would have, I believe, a negative impact where the same kind of development may not
have a negative impact in other areas is exactly that: The surrounding areas, the character of the
neighborhood.  The adjacent properties in the back are all zoned residential.

The properties to the next -- next door to the five properties that are -- or the five lots that
were protested are, even though they’re zoned resident, have requested -- I mean they’re zoned
commercial, some of them have requested to be changed, and most of them are used with the
residential impact even if they’re not using residential; four of the five of those are residential
structures, one of them is used commercially, but they would be very negatively impacted by a
large commercial development next door, even though that type of development may be
appropriate in other areas of town.  

Mr. Speakman:   Are you referring to the properties that are in the rezoning or --
Commissioner Sargent: Yes.
Mr. Speakman: All right.  And what about --
Commissioner Sargent: And also the properties that are directly behind it, which are

residential, they also would be negatively impacted by this.  
Mr. Speakman: What about the present Burton use?
Commissioner Sargent: Well I think that one of the things I said in my motion was that

zoning should reflect the neighborhood.  And I think the testimony that we heard in the public
hearing was very clear, that the only commercial use that that property’s being used for is the
rental of land.  It is my understanding that although we do not allow somebody to place a trailer
on the property, that if in fact somebody wanted to rent their residential land for somebody else
to build a building on, that that is a legal use in a residential area.  

So according to the testimony and the records that we saw in the public hearing, the
Burton property is not currently being used for use that would be not allowed in the R-2 zone. 
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So what would have to be grandfathered in that property if we change this zoning is exactly
what’s grandfathered in this property right now, which is the allowing of the trailers to be placed
on the property. 

But in fact whereas we may have to include one other property that has a commercial use
on it in grandfathering, I don’t believe there’s anything that would -- that’s happening on the
Burton property that would be included in grandfathering, and that’s based on the testimony and
the records that we got from the building inspector as far as which taxes have been paid over the
past several years.

Mr. Speakman:  I think -- I apologize, I don’t remember, it seemed like a long time ago.
Commissioner Sargent:  That’s all right.
Mr. Speakman: Did you mention whether it was in -- the rezoning could be in

conformance with the present comprehensive plan?
Commissioner Sargent: I touched on that, and it would.  And one of the things that

people had talked about was the history of how long that property had been zoned commercially.
But I’d like to point out that the planning commission, in our long-range plan which is

currently in force and was adopted by the Commissioners I believe in 1996, says all vacant --
and this is on page 32, when talking about future land use action, says “all vacant or transitional
large properties should be reviewed for appropriate zoning.  Residential areas that are partially
commercialized, commercial areas that are zoned but not developed, and commercial areas 
developed as residential should be examined for rezoning.”  I believe that this property fits in
that.

The proposed comprehensive development plan, which although it has not been passed
by the Commissioners, has been considered and brought to a public hearing by the planning
commission says,  quote, “the most press --“ and this is on page 34, “the most pressing current
land use issue is the commercial zoning of several residential properties in the northwestern
section of the town along Columbia Avenue and Sussex Street. The character of these areas is
now small-scale cottage-style residential, and encapsulates an older and quieter Rehoboth
Beach.”  And they go on to specifically list the north side of Columbia Avenue between Grove
Street and Felon Street will be rezoned from C-3 to R-2.  

After the Commissioners advertised this, the public hearing in this rezoning change, a
motion was passed by the planning commission that touched on both the current long-range plan,
the draft comprehensive development plan, and went on to say, “In its public hearings on the
comprehensive development plan, the planning commission’s basis for recommending rezoning
were overwhelmingly supported.  No issue received more comment in writing and in live
testimony than the proposed rezoning of this block.  

Over 100 persons submitted comments and over 90 percent of them supported the
rezoning, and affirmed many of the public interest reasons for rezoning that were listed in
Section 8.22 of the comprehensive development plan.”

So I believe that the planning commission has addressed this issue specifically over the
years, and I believe that what we’re doing is consistent with our existing long-range plan, along
with the proposed comprehensive development plan. 

Mr. Speakman:  Do you have anything else you want to add?

15



Commissioner Sargent:  Not unless you’ve got anything you want me to add.
Mr. Speakman:  I just want to bring up that you brought up a point that, for the record,

that one of the arguments made was that the rezoning would be defeated on appeal because it
was not brought first to the planning commission.

And I have found nothing in our code or Title 22, Chapter 3 or Chapter 7 that would
require us to send this rezoning to the planning commission first for a hearing, public hearing,
and recommendation; and you’ve already mentioned what we have done.

The only possible statute that requires, that I can see, is 22 Delaware Code 705, and that
only talks about change of addition to official map where they’re adding new public ways and
enlarged parks, et cetera, which this is definitely not doing. so I don’t find any provision that
requires us to do that.

Yes, in the county law, in their Title 9 statute, is directly in their rezoning and zoning that
they have to send, it’s directly in their statute, that they have to do that.  But I found nothing that,
any source, that would mandate the city to do that first.

Commissioner Sargent:  So, again, Walt, you’re comfortable, without commenting on
whether we should do this, you’re comfortable that we have fulfilled our legal obligations in
order to legally do this?

Mr. Speakman: Yeah, Whether you should do this is your decision, not mine.
Commissioner Sargent:  Okay.
Mayor Cooper:  Does that conclude the discussion?
Mr. Speakman: And is that all, what you’ve just stated, is that part of your motion now?
Commissioner Sargent: That is part of my motion and my commentary and my rationale,

if Commissioner Shreeve will accept that as a second to my motion?
Commissioner Shreeve: Yes.
Commissioner Sargent: Okay.
Mayor Cooper:  Are you ready for the question?  Commissioner Derrickson?
Commissioner Derrickson:  I’m sorry, no.
Mayor Cooper:  Commissioner Sargent?
Commissioner Sargent:  For the reasons that I state, yes.
Mayor Cooper:  Commissioner Kane?
Commissioner Kane:  For the reason that the character of the neighborhood is residential,

and that residential is the most appropriate use of this land, yes.
Mayor Cooper:  Commissioner Aguirre?
Commissioner Aguirre:  For the reason that I’d like to see the front of our town convey

more of the residential character for what our town is known for, I support the motion.
Mayor Cooper:  That’s a yes?
Commissioner Aguirre:  Yes
Mayor Cooper:  Commissioner McGuiness?
Commissioner McGuiness:  I say yes, in agreement with Betty Ann and Rich.
Commissioner Shreeve:  I --
Mayor Cooper:  Commissioner Shreeve?
Commissioner Shreeve:  I’m sorry, I should have waited.  Appreciating that there have

16



been substantial gains in value through the years to most lots in Rehoboth Beach and to the
affected properties, and in light of overwhelming public concern for safety, with the possibility
of 83 units which would bring in quite a few cars, with concern to congestion and undue
concentration of population, diminishing light and air to neighboring properties, and in keeping
the character of the district small residential structures, conserving the value of existing
buildings, and continuing the most appropriate use of this property which is substantially
residential, I vote for it.

Mayor Cooper:  That’s a yes?
Commissioner Shreeve:  Yes.
Mayor Cooper:  I’ve, for all the reasons that Richard enumerated and Betty Ann, but to

just elaborate a little bit. I mean I thought the public hearing was very instructive and I
congratulate everybody that came out.

And I think there’s substantial evidence on the record that if these lots were developed,
these 10 lots were developed commercial, it would do harm to the neighborhood and, for that
reason, they should be rezoned to residential which is the -- is the character of that
neighborhood.  So I vote yes, and the motion carries.  Thank you.
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instructed each commissioner to state his reasons for his vote on the record.  The plaintiffs

argue that, as a result, the explanation for his vote given by each Commissioner must stand

on its own merit, without reference to the findings included in the motion.  The purpose of

examining the rationale for the votes of the Commissioners is to insure that their votes were

not arbitrary or capricious. See Tate, 503 A.2d at 191. For this purpose, individual

Commissioner’s statements are sufficient, as are findings of fact adopted by the legislating

body. See Blake v. Sussex County, Del. Ch., No. 1757, Steele, V.C. (July 15, 1997)(Mem.

Op.) at 6.  While a more formal and concise statement than that made by Mr. Sargent as part

of his motion would indeed be preferable, I find that the proposed findings of the motion

adopted by the Commissioners with their votes are sufficient to demonstrate a proper

rationale for the adoption of the zoning change.  In other words, after careful review of the

transcript here I conclude that it was clear to the Commissioners that they were, in voting for
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the motion, adopting the findings of fact stated by Commissioner Sargent, and that their vote

was therefore rationally related to the public interest of the City of Rehoboth.  

CONCLUSION

This court’s role, in a challenge to a rezoning, is to ensure that the appellant property

owner received due process, and to determine whether the appellant property owners have

demonstrated clearly that the actions of the Commissioners were arbitrary or capricious. I

find that the plaintiffs did receive the notice and hearing required by due process; and that

the rationale of the Commissioners was adequately explained and supported by sufficient

evidence that it appears neither arbitrary nor capricious.  Beyond such a determination, this

court will not attempt to substitute its judgment for that of the Commissioners in pursuit of

their duty.  For that reason, the plaintiffs’ motion for summary judgment on its request that

the city be enjoined from enforcing the zoning regulation must be denied; and the

defendants’ motion for summary judgment must be granted.

/s/Sam Glasscock, III           
                  Master in Chancery

efiled


