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Dear Counsel: 
 
 The Defendants have moved, pursuant to Supreme Court Rule 42, for 

certification of an interlocutory appeal of the Court’s order of September 8, 2005.  

That order, which implemented, inter alia, the Court’s bench ruling of May 9, 

2005, allowed the Plaintiff to file an amended complaint in this derivative action 

which previously had been dismissed without prejudice because of the Plaintiff’s 
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failure to allege adequately that demand upon the Nominal Defendant’s board of 

directors would have been futile.  The Defendants contend that (1) the Court was 

without jurisdiction to authorize the filing of an amended complaint in this action; 

and (2) the futility of demand analysis required by Court of Chancery Rule 23.1 

should have been performed by reference to the Nominal Defendant’s board of 

directors as of the date of the filing of the proposed amendment, i.e., it should not 

have “related back” to the date when this action was first filed.  If the amendment, 

assuming that it was properly allowed, does not “relate back” and, instead, futility 

of demand should have been measured against the board as of the time of the filing 

of the proposed amended complaint, the Plaintiff would not have been able to 

allege that demand upon the board would have been futile and, thus, this action 

would have been dismissed.  In short, if either of the Court’s conclusions is wrong, 

this action will be terminated.  Accordingly, the requirements and objectives of 

Supreme Court Rule 42(b)(v) are satisfied. 

 Before this Court may certify an interlocutory appeal, it must also consider 

whether or not the challenged order determined a substantial issue and established 

a legal right.  Because the order, by permitting continued proceedings in an action 

that had been dismissed, provided the foundation that allowed the Court to 
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conclude that the Plaintiff could maintain a derivative action and because that 

order resolved questions as to the authority of this Court to consider the Plaintiff’s 

claims, it follows that the order determined a substantial issue and established a 

legal right. 

 Accordingly, for the foregoing reasons, the Court will enter an order 

certifying the Court’s order of September 8, 2005, for interlocutory appeal.1 

 
      Very truly yours, 
 
      /s/ John W. Noble 
 
JWN/cap 
cc: Register in Chancery-NC 
 

                                                 
1 The Court’s order of September 8, 2005, resulted from consideration of the Plaintiff’s motion 
to amend.  The substance of that debate involved the futility of amendment as part of the analysis 
under Court of Chancery Rule 15(a).  As a matter of substance and not of form, whether the 
motion was one to amend or one to dismiss would seem to make little difference.   
   The Defendants have also asserted two other grounds to satisfy the requirements of Supreme 
Court Rule 42(b): that the order resolved a question of law in the first instance in this State, see 
Supr. Ct. R. 41 & Supr. Ct. R. 42(b)(i); and that it sustained the controverted jurisdiction of this 
Court, see Supr. Ct. R. 42(b)(ii).  In light of the Court’s conclusion that the Defendants have met 
the requirements of Supreme Court Rule 42(b)(v), it is unnecessary to address those contentions. 


