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This matter involves access over and maintenanceads and use of a
parking area in The Plantations. The Plantationsans attractive and well-
maintained condominium and housing developmentatéxt just south of the
community of Belltown, Delaware, a few miles westewes' When the original
developer of The Plantations, Crown Estates, cdetite subdivision in 1986, it
retained a 4.3 acre parcel (the “Recreation Areathin the area dedicated to The
Plantations. Crown Estates established recreatitalities in the Recreation
Area, including a pool, tennis courts, and a gyime Tesidents of The Plantations
had access to these facilities only as did othenbees of the general public; that

Is, they could use the facilities for a fee. Inesthvords, Crown Estates retained

! Sussex County has been my home, man and boye tdikhink no one is more aware of, and
grateful for, its virtues and amenities than anslissex County, however, has a history that
should not be forgotten. As Vice President Bider painted out, Delaware was a slave state,
see Joe Biden’s Greatest Hit8YALL ST. J., Aug. 23, 2008, http://online.wsj.ctarticle/
SB121948704367466393.html, and the main locussofhattel slavery was the broad fields of
Sussex. WILLIAM H. WILLIAMS, SLAVERY & FREEDOM IN IELAWARE 1639-1865, at
99 (1996). The County is adjacent to Maryland’st&as Shore, whose most famous daughter
and son are Harriet Tubman, born on the Brodastatian, celebrated conductor of the
Underground Railroad and advocate for women’s ag#fy and Frederick Douglass, the escaped
slave and abolitionist who became one of nineteeatliury America’s most famous
intellectuals. A few miles to the east, Sussex’ impnfamous resident was the notorious slave
catcher Patty Cannon. In more recent tintesjureand customary racial segregation of public
facilities, including schools, beaches and hospaalds, existed well within living memory.
Belltown itself is an historic settlement of AfricdAmericans, many of whom in the early years
of the last century made the three-mile walk inewks for work each morning, and the three-
mile walk home each nigh6eeDELAWARE: A GUIDE TO THE FIRST STATE 493-94
(Jeannette Eckman, Anthony Higgins & William H. @en eds., 1938). Belltown’s school,
which closed in the 1960s, was a one room, racsagiyregated facilityBelltown Focus of Lewes
Historical Society Meeting Slated Feb., I9APE GAZETTE, Feb. 18, 1999, at 24. Sussex, like
the rest of formerly segregated America, has mambengous strides in civil rights in the past
half-century, and the bad times described are gome might say, with the wind. And yet, when
the developer in the 1980s picked a name for itscale gated development adjacent to
Belltown, it chose “The Plantations.” Go figure.

2



from the land used to establish The Plantationaragb on which it conducted a
private health club business.

In creating the Recreation Area, however, Crowtates failed to reserve an
express easement to the public road. Thus, wheowthers of the Recreation Area
and customers of the health facility access thegaty, they must do so over lands
owned by Defendants The Plantations Owners Assogjatnc. (the “Owners
Association”), and The Plantation Condominium Asabon, Inc. (the
“Condominium Association,” and together with the @rs Association, the
“Associations”). The Associations own and maintéie common areas of The
Plantations, including the roads and parking arbasst of the customers of the
health facility are not owners of property in THarRations.

The Recreation Area, which is still in use as dthdacility, has been sold
and is now owned by the Plaintiff, Sandie, LLC (fid@&"). In the past, the
Associations and the owners of the Recreation A&z been able to come to
terms on an agreement for access by the ownershandcustomers to facilities
constructed on the Recreation Area as well as tadjacent parking lot and
storage shed on the property. Sandie and the Aot have been unable to
reach such an agreement, however. Sandie brougldadtion, seeking to establish
that an easement exists in its favor over the ro&tise Associations and for use of

a parking lot adjacent to the Recreation Area. #aaldo asserts that it is under no



obligation to contribute to the upkeep of the prop@ver which it claims an
easement. In support of its claim, Sandie relieaviye on a Declaration of
Covenants, Conditions and Restrictions for The tateons (the “Declaration”),
which Crown Estates filed contemporaneously withitiitial plots that subdivided
The Plantations. The Declaration is, in parts, jyodrafted and unclear. The
parties have filed cross motions for summary judgimehich have been briefed
and argued. This is my decision on those motions.

|. BACKGROUND
A. The Parties and the Property

The Defendants, the Owners Association and the @aimdum Association,
are not-for-profit Delaware corporations that mamagnd administer the
homeowners and condominium associations, and r&xgnective properties, within
The Plantation8.The Plantations is a residential community locatadthe west
side of County Road No. 275, now known as Plamati®oad, near Lewes,
Delaware® The Plantations includes a number of single-fartigmes and

condominium units. The Defendants maintain the comnelements of The

%2 The parties have been less than precise in déligesvhich association owns which of the
roads and lots at issue. The distinction betweentwo entities does not ultimately affect my
analysis, however.

3 The Plantations is also known today as “Plantatidfest” due to its location relative to County
Road No. 275. The original developer of The Plaowtat also purchased property to the east of
County Road No. 275 that was part of the origindddsvision described below. That eastern
parcel is now known as “Plantations East” and isthe subject of this litigation.
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Plantations, which include, among other things,iots roads, parking lots,
buildings, and open spaces.

The Plantations also includes a parcel of propantywn as the “Recreation
Area,” which is owned by the Plaintiff, Sandie. Tiperties’ property was part of a
larger tract of land purchased by Crown Estates,ahiginal developer, in July
1984 (the “Property”). Through a series of transas following the subdivision
of the Property, the Plaintiff came to own the Ration Area, which now offers
such recreational activities as tennis, fithessysaing, and yoga.

When Crown Estates divided the Property, it rethingnership of the
Recreation Area. Thus, rather than making the R#iore Area a common element
to be controlled and operated by the AssociatiGngywn Estates chose to establish
it as a standalone commercial enterprise. Wheunhbitlisided the Property, Crown
Estates failed to reserve for the owner of the &aeayrn Area an easement for
access to a public road. Presently, the only me&rsich access is Plantations
Boulevard, a private road owned by the Associations

Adjacent to the Recreation Area are additional damed a parking lot over
which the Plaintiff claims an easement. One lames ralong the north side of the
Recreation Area and connects Plantations Boulewendch terminates in a circle
in front of the Recreation Area, with a parking lm the rear portion of the

Recreation Area (the “North Lane”). The North Lasecurrently the only means



by which vehicles can access the rear parkingfldti@@Recreation Area (the “Rear
Lot”). Though a row of parking spaces abuts thentfrof the Recreation Area
clubhouse, the Rear Lot contains the bulk of thé&ipg spaces on the Plaintiff's
property. East of and adjacent to the Plaintiffegerty lies a larger parking lot
owned by the Associations (the “Front Lot”). Frone tsouth end of the Front Lot
runs a short paved road (the “Storage Lane”) thatld to the main doors of a
storage building located in the Recreation Area (Btorage Shed”). The Storage
Lane lies entirely on the Defendants’ property, Bppears to serve no purpose
other than to provide vehicular access to the §®r8hed, which is located
entirely on the Plaintiff's property. The Recreatidrea’s northern property line,
by contrast, runs more or less directly down thetere of the North Lane,
rendering that lane practically unusable absentereast rights or agreement
between the Associations and the owner of the R&oreAred’

B. Creation and Subdivision of The Plantations

On July 20, 1984, Crown Estates acquired the Prgpapproximately
154.59 acres along County Road No. 275 in Lewese®dRoth Hundred, Sussex
County, Delaware. On April 24, 1986, Sussex Cowmgroved a site plan for the
Property, and on December 12, 1986, Crown Estatesrded plots with the

Sussex County Recorder of Deeds (the “Initial P)oighe Initial Plots divided the

* To aid the reader's comprehension, an exhibit jcahly illustrating the layout described
above is included at the end of this Opinion.
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Property into six areas: Phase 1, Pha3ePBase 3, Future Development, the
Spray Irrigation Area, and the Recreation Area.llihag the Future Development
area, these areas constitute The Plantafiéiso on December 12, 1986, Crown
Estates submitted Phase 1 to the Unit Property® Abereby subjecting it to

condominium ownership.

C. The Declaration

On the same day that it recorded the Initial Péotd subjected Phase 1 to
condominium ownership, Crown Estates recorded thedpation. The Declaration
sets forth restrictive covenants and conditionended to govern the relationship
between the developer of The Plantations and th&odations. The Plaintiff
argues that the Declaration demonstrates Crowrtdsstatent with respect to the
easement right of the owner of the Recreation Area Plantations Boulevard.

The preamble to the Declaration suggests a deveoppmplan that never
came to pass. It provides that Crown Estates ‘fwikhin fee simple interest in . ..

[the Recreation Area], which it desires to devdimprecreational purposes for the

® Phases 1 and 2 now contain twenty-five condominiomiidings, each comprising eight
condominium units. The Condominium Association austers these properties.

® Phase 3 was subdivided into thirty-two single-figrtits. The Owners Association administers
these properties.

" The Future Development area is located on theeemside of Plantations Road and is now
known as “Plantations East.” A corrective declanmatwas filed in June 1993 to clarify that the
property subject to the Declaration included ohlg property west of Plantations Road, and not
the Future Development area.

8 25Del. C.§ 2201et seq.



benefit of the Property and other property referred to as the ‘spray atian
area’.™® The preamble further provides that Crown Estatesrder to “provide for
the preservation of the values and amenities of Fmeperty and for the
development and maintenance of the Property esires to subject the Property to
the covenants, conditions, restrictions, easemehtyrges and liens,” set forth in
the Declaration, “for the benefit of the Propenmydaach owner of a condominium
unit, lot or improvement thereo™"The preamble also indicates Crown Estates’
intent to create the Owners Associattorito be delegated and assigned the
responsibility of maintaining and administering thRecreation Area] and
administering and enforcing the covenants andicéistns and levying, collecting
and disbursing the assessments and charges” ciated Declaratior’

The preamble is inconsistent with the ownershipesah ultimately

realized"* It would make little sense for the Owners Assadciato be responsible

® The Declaration uses the term “Property” to referThe PlantationsSee Declaration of
Covenants, Conditions and Restrictions for The tateons at 1, Pl.’s Mot. Summ. J. Opening
Br. Ex. A [hereinafter “Declaration ___"].

1% Declaration at 1.

.

2 It is not clear from the record when either ther@ws Association or the Condominium
Association was incorporated, or what portions loé Plantations those entities actually own. As
stated earlier, this distinction does not affect degision. Nevertheless, the thin and at times
contradictory factual record of this case has ant Itself to a straightforward application of the
law of servitudes.

2.

4 Though these inconsistencies do not weigh on nejsi® regarding the Plaintiff's easement
rights, they nonetheless inform the conflict thave rise to this action: a deadlock between a
homeowners association and the owner of a paragtcéed by the homeowners association’s
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for “maintaining and administering” the Recreatidnea, over which it has no
control or access rights. The preamble’s assignroérthis duty to the Owners
Association would be consistent with a plan in vehsome commonality remained
in perpetuity between the owner of the RecreatioreaAand the Owners
Association, such as a situation where Crown Estateuld retain ownership of
the Recreation Area through the completion of gyadlopment, at which point
Crown Estates would convey the Recreation Areahéo @wners Associatioh.
Alternatively, if the Declaration conferred certaights or benefits not held by the
public on the residents of The Plantations, thedesds would at least receive
some consideration for funding the maintenancehefRecreation Area. If such
was the original plan, it was abandoned.

Despite the preamble’s suggestion that a relatipnsiore substantial than
one of adjacency would exist going forward betwtenOwners Association and
the Recreation Area owner, several provisions enrédmainder of the Declaration
contradict that suggestion. For instance, ArtitleSection 2(A) states that Crown

Estates “intends to convey the legal title to thRedreation Area] to

property, seemingly created for the benefit of th@dents of the homeowners association, but
presently operated as an independent commerciapeise.

15> Based on the Association’s voting rights creatgdthe Declaration, such a transfer of
ownership appears to have been contemplated, ailbeitltimately effected. The Declaration
creates two classes of voting membership, one adhwtomprises the Developer alorgzeid.

art. 11, 8 2(b). Pursuant to the Declaration, thevEloper’s voting rights are extinguished “at
such time as the Developer transfers its interesihe Recreational and waste water facilities to
the Association, but in any case shall terminatéater than December 31, 201&"
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RECREATION INTERNATIONAL, INC. ... which will beéhe operating entity
of the recreational facilities,” while the preamlglicates that the to-be-created
Owners Association would “maintain[ ] and admini the Recreation Are&’
Moreover, the Declaration does not restrict thehtrigf Crown Estates or its
successors to convey the Recreation Area to a plarty, other than by providing
the Owners Association with a right of first refufaAcknowledging that the
Associations have never provided maintenance fer Recreation Area, and
apparently recognizing that an obligation to dowsld be unusual following a
transfer of the Recreation Area to a third party dommercial use, the Plaintiff
does not contend that the Declaration obligatesOb&endants to maintain or
administer the Recreation Aré&4.

Article 11l establishes the Homeowners’ “PropertigiRs” in the Recreation
Area. Section 1, purporting to establish “Ownersis&éments of Enjoyment,”
provides that, [S]ubject to the provisions of Section 3 of thigiéle IllI, every
[Homeowner]upon payment of fees established by [Crown Estatles]l have a

right of enjoyment in and to the [Recreation Areap the recreational facilities

16 Compareid. art. Ill, § 2(A), with id. at 1. Recreation International, Inc. is a Delaware
corporation owned by Crown Estates.

7 Seeid. art. 1ll, § 2(A) (“The Developer intends to convée legal title to the [Recreation
Area] to [Recreation International], a Delaware @wation owned by the Developers, which
will be the operating entity of the recreationalifities. The Developer hereby reserves the right
to continue ownership for an indefinite time[;] Hever, Developer covenants for itself, it [sicC]
successors and assigns, that if developer divestf pf the property, or ownership of the
corporation, it shall grant to the associationrigét of first refusal to purchase the facilities.”

18 SeePl.’s Mot. Summ. J. Opening Br. at 4.
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thereon, and such easement shall be appurtenandtshall pass with the title to
every condominium unit, lot or improvement theré&hSection 1 onlyurportsto
establish easements of enjoyment because the Beoiardoes not grant the
Homeowners any rights in the Recreation Area thatr@t also available to the
general public. Section 1 conditions access orfghgment of fees established by
the Developer® Section 3, which limits the “rights” granted in clen 1,
preserves “[tlhe right of the [Crown Estates] tdowal persons other than [a
Homeowner] to use the recreational property andeetional facilities and to
charge reasonable admission and other fees fougbethereof® Additionally,
Section 3 preserves “[t]he right of the Develomeestablish allowable commercial
uses in the ‘recreational area’, to build strucduiee house such uses and to lease
said structures to business operators or to opate businesses itself for an
indefinite time.* In other words, Article 1l grants the Homeownéhs “right” to
pay for a health club membership, a “right” avaiato members of the public.
Article IV establishes the Associations’ rights fevy and collect
assessments from the Homeowners. Article 1V, SeQisets forth the purpose of

these assessments:

19 Declaration art. Ill, § 1 (emphasis added).
201d. art. 1, § 1.

2L1d. art. 11, § 3(b).

221d. art. 11, § 3(d).
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The assessments levied by the Association shaliskd exclusively
for the purpose of promoting the recreation, headfiety and welfare
of the residents of the Property and for the beradfthose persons
permitted to use the [Recreation Area] and faesitby the Developer,
and in particular for the improvement and mainteearof the

Property, maintenance of roads, wastewater callecind treatment
and other facilities devoted to the common use emjdyment of the
owners, including, but not limited to, the additithrereto, for the cost
of labor, equipment, materials, management andregigoan thereof,

and for operating reserve funds and reserve fuodsrdpair and

replacement of the facilities thereth.

Section 1 of Article IV makes clear that it is tHemeowners who are obligated by
the Declaration to pay the assessméhtds the Plaintiff points out, the
Declaration does not obligate the owner of the &aorn Area to pay assessments
or otherwise contribute toward the maintenance hef ¢common areas of The
Plantations.

Neither, however, does the Declaration expressntgthe owner of the
Recreation Area an easement over the roads or ptbperty of The Plantatiorfs.

Article V, Section 2, sets forth access easemardgeovides that

21d. art. IV, § 2.

4 Seeid. art. IV, § 1 (“The owner of each condominium umit; or improvement thereon, by
acceptance of a deed lease or other transfer dadtutimerefor, whether or not it shall be so
expressed in such deed or other transfer docunsedéemed to covenant and agree to pay the
Association: (1) annual assessments or charges, (2n special assessments for capital
improvements and operating, repair and replacenesetve funds . . . .").

%> See Defs.” Counterclaim § 19 (“None of the Initial Pdptthe Restrictive Covenants,
condominium documents or deeds conveying the ReoreArea contains an easement to allow
the owner of the Recreation Area to have ingres$ egress from County Road No. 275
(Plantations Road) to the Recreation Area.”); RIaunterclaim Defs.” Answer to Counterclaim
1 19 (“Admitted.”).
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[e]very owner shall have an easement over and sithesRoads, and
streets of the Plantations and Property owned &yAgsociation, and
such easement shall be appurtenant to and shallvpds the title to
every unit, lot or improvement thereon. Any Ownexyndelegate his
right of access to the Common Areas to the membklss family,
tenants, or contract purchasers ... who residdenunit or to such
other persons as may be permitted by the Assogi&tio

The parties agree that the Plaintiff is not a oniiot owner and is not a member of
the Associations under the terms of the Declaraaaod that therefore the language
in Article V, Section 2, does not expressly grédme Plaintiff easement rights.

Article VII provides that “[tlhe Restrictions, Cornants and Conditions of
[the] Declaration run with and bind the Propertyl amall inure to the benefit of
and be enforceable by the Association, or the owhany unit or parcel subject to
[the] Declaration . . .

The parties agree that under the terms of thedbetobn, Sandie, as owner
of the Recreation Area, is neither the holder ofexpress easement over the
private roads of The Plantations (as are the Homeosy nor subject to the annual

and special assessments by the Associations (#seaFomeowners).

D. Crown Estates Conveys The Plantations

The history of the transfers of the common ardas,Recreation Area, and

the undeveloped portions of The Plantations, tobist of my ability to decipher

%% Declaration art. V, § 2.

27 Article 11, Section 1 of the Declaration defindeetmembership of the Owners Association. It
provides that “[e]Jvery owner of a condominium, lot improvement thereon, in THE
PLANTATIONS shall be a member of the Associatioid.’art. I, § 1.

%1d. art. VII, § 1.
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an unclear record, is as follows. On August 14,7198rown Estates deeded the
Recreation Area to Recreation International, IrifRe€reation International”), a
Delaware corporation it owned. The survey callthiem deed describe the property
line of the Recreation Area running “to the certea road.® It is clear from the
preceding calls that this description refers tonRlaons Boulevard. Several
months later, in mid-January 1988, Crown Estatésn#ited Phase 2 to the Unit
Property Act. Though Phases 1 and 2 were thereaftbject to condominium
ownership, Crown Estates remained the owner ofutheeveloped portions of
those properties.

On September 21, 1989, Crown Estates conveyedniieveloped portions
of Phases 1 and 2 to The 1600 Limited PartnerstipOQ LP”), an entity
unaffiliated with Crown Estates. Simultaneous witlat conveyance, Recreation
International and the Associations conveyed therédion Area to YMG
Recreation Corporation (“YMG”), an entity affiliatewith 1600 LP It appears
that control of the Associations, which owned tlhenmon areas, was transferred
to 1600 LP as well.

At this time, the administration and managemerihefOwners’ Association

worked to fulfill the objectives of the Declaratiby managing both the Recreation

29 SeeDefs.’ Mot. Partial Summ. J. App. Ex. |. Subseduéeeds of the Recreation Area also
used Plantations Boulevard in describing the ptyp8ee idExs. M, V, W.

%0 For its part in the conveyance, the Owners’ Asstim transferred its right of first refusal to
YMG, a right created by the Declarati@®eeDeclaration art. I, § 2.
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Area and the common elements of The Plantations. Was feasible because, just
as was the case under the tenure of Crown Estifesntities that owned the
Recreation Area and the common elements—YMG and 169 respectively—
had a common owner. Nonetheless, the residentshef Alantations were not
represented on the board of the Owners Associdinoh991, the residents of The
Plantations organized the Plantations Civic Assmriaseeking a unified means of
communicating with 1600 LP, the entity responsilole assessing fees under the
Declaration. In January 1999, the residents assucoatiol of the Defendant
Owners Association and Condominium Association, ensrof the common areas
including the private roads of The Plantations.

E. Enter Sandie

YMG conveyed the Recreation Area to the Plaintrff@ecember 19, 2007.
In August 2008, the parties reached an initial egmwent whereby Sandie would
pay the Associations a monthly fee of $1200 forafshe roads of The Plantations
and the Front Lot. This fee covered general roamht@aance and groundskeeping
on land owned by the Associations. In 2009, thetigmrrenegotiated their
agreement and entered a new one-year agreemangrdie monthly contribution
to $1650. In 2010, however, the parties’ attemptetich a new agreement failed.
Sandie refused to pay any amount for general giske®bing or road maintenance

and balked at the Associations’ attempt to allotat8andie 36% of these annual
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expenses. Sandie also objected to the Associats@eXing a permanent easement
agreement. Sandie sent a check for $300 to theckdrms, purportedly offering
that amount as a monthly payment for use of thentrtmt. The Associations
refused to negotiate an agreement related onlys¢ood the Front Lot, however,
and returned the check. When the parties’ negotiatiregarding Sandie’s
contribution obligations fell through, the Assomais barricaded the Front Lot.

F. Procedural History

In response to the barricading of the Front Lothdsa filed its Verified
Complaint (“Complaint”) in this action, seeking (B preliminary injunction
ordering the removal of the barricade; (2) enforestmof the Plaintiff's rights
under the Declaration; (3) enforcement of an intbbasement, as an alternative to
Count II; (4) damages for intentional interferengith business relatiorns; and
(5) an award of attorneys’ fees. In addition testhéve counts, the Plaintiff sought
a temporary restraining order (“TRO”) requiring tli@wners Association to
remove the Front Lot barricade. Chancellor Chanldézard argument on the TRO
and on December 14, 2010, entered an order retuthaparties to the status quo
ante by requiring the Associations to remove theidede and requiring the

Plaintiff to pay $1,650 per month (the amount Sarfthd been paying under its

31 During the course of discovery, Sandie withdreis tount.
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2009 agreement with the Associations) to the Regist Chancery pending the
resolution of this case. Those payments have be&imaing and are current.

The parties have filed cross motions for summadginent on three issues:
(1) whether the Plaintiff is obligated to contributo the maintenance of
Plantations Boulevard, over which it has an impleasement; (2) whether the
Plaintiff has easement rights over the Front LairtN Lane, or Storage Lane; (3)
whether the Plaintiff and its customers have aemast right to use the Front Lot
for parking purposes; and (4) whether the Plaimgi#ntitled to attorneys’ fees.

1. STANDARD OF REVIEW

This Court will grant a party’s motion for summajydgment where the
record reflects that no genuine issue of matedat exists and that the moving
party is entitled to judgment as a matter of fawssues on which the parties have
cross-moved for summary judgment are deemed sudaimitir decision on a
stipulated record, absent argument from eitheryhdt there remains an issue of
fact material to the disposition of the cross muosiy

Here, the parties submit that no genuine issuadaifdxists that is material to
the disposition of their cross motions for summadgment. Moreover, the parties
have represented to the Court that further oppiytio develop the facts of this

case beyond the extant record would be fruitle$® parties nonetheless agree

32 Ch. Ct. R. 56(c).
#1d. 56(h).
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that, should | find an obligation on the part oé tRlaintiff to contribute to the
maintenance of any property burdened by an easethengxtent of that obligation
Is a factual issue requiring further proceedingagreement between the parties.

[11. ANALYSIS

The parties have cross-moved for summary judgmentthe issue of
whether the Plaintiff has easement rights overdlaeways providing access to the
Rear Lot and the Storage Shed (i.e., the North | dmeeFront Lot, and the Storage
Lane). As to Plantations Boulevard, the partiemdbdispute that the Plaintiff has
an implied easement of access, be it one of négemsthrough a quasi-easement
or otherwise, over that road. Rather, they dispttether the implied terms of the
easement obligate the Plaintiff to contribute te thaintenance of Plantations
Boulevard. The Plaintiff has additionally moved ummary judgment on the
Issue of attorneys’ fees. | address these issuew/be

A. Use of Roadways Adjacent to the Recreation Area

The Recreation Area is occupied by structures @l suway that the Storage
Shed and the Rear Lot can be accessed by vehitg®wer the private roads of
The Plantations. The roads in question lie adjaterdnd in some areas partly
upon the Recreation Area property. They include Nuweth Lane, the Storage

Lane, and a lane running across the Front Lot.
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The parties have argued whether an implied eadermgrway of a quasi-
easement, exists over the private roads within Hlaatations providing access to
these portions of the Recreation Area. A quasifeasé exists when a single
owner uses one of his properties to benefit anptad is a “quasi” easement in
the sense that because easements merge witla titbenmon owner cannot own an
actual easement in his own propeftyAd quasi-easement generally becomes an
enforceable, implied easement, based on the ptegxiase when title to the
dominant and servient tracts is sevete@iven these common law requirements,
the parties have argued forcefully as to when #m#itmn of the Recreation Area
from the rest of The Plantations effectively ocedrrwhat the state of construction
was at that time, and when the Associations acduire potentially servient
property. In my view, however, the proper analysialtogether simpler than that

called for in evaluating whether an implied easeimes created in this manner.

3 See Judge v. Ragb70 A.2d 253, 258 (Del. 1990) (“If a single padwns two parcels of
property and uses one to benefit the other, ncaheasement is created since only one owner is
involved. Because this use resembles an easemewgvhr, it is referred to as a ‘quasi-
easement.”).

% See idat 258 (“If the property owner . . . conveys thaagi-servient tenement,” he may retain
an actual easement appurtenant to the land he kexsps if the conveyance is wholly silent on
the question of easements and even if the easeseot absolutely necessary for the enjoyment
of the retained property. ... It is presumed thagrantor in this situation does not wish to
abandon the preexisting land use; the grantee tisopwotice by observing evidence of the
preexisting use.”)Potter v. Gustafsqnl92 A.2d 453, 455 (Del. Ch. 1963) (“While the dég
basis or rationale of the rule of implied easemé&ots pre-existing use upon severance of title is
often stated as an implied or presumed grant, tigenlying basis of such rule is that unless the
contrary is provided, all privileges and appurtesean which are obviously incident and
necessary to the fair enjoyment of the propertyigiéh substantially in the condition in which it
was enjoyed by the grantor are included in thetghan
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An easement can generally be created by expresd gr reservation, by
implication, or by prescriptio®f. Nothing in the record supports an express
easement, which requires a writing, or an easerbgnprescription, and the
Plaintiff does not argue to the contrary. An easgnmeay nonetheless be created
by implication, without a writing, if the surroumdj circumstances “indicate that
the parties to a real estate transaction intend@orivey an easement but failed to
do so expressly** A party may prove such intent in a number of waysh as by
the pre-conveyance existence of a quasi-easemsndlgscribed above), or by
proof that an easement is necessary to provideghaent property with access to
a public roadway® Importantly, however, and despite the sometimesrisistent
statements of the case law, quasi-easements aecheats of necessity are merely
species of implied easements; the central inquirghe creation of an implied
easement is intent, the determination of which @ bounded by formulaic
analyses, but rather a consideration of the indamfiaintent surrounding the
conveyancé? The party seeking the easement must prove suehtiby clear and

convincing evidenc&

36 Judge 570 A.2d at 255.

3" Tubbs v. E & E Flood Farms, L,PL3 A.3d 759, 764 (Del. Ch. 2011)

38 Judge 570 A.2d at 255.

% Though often treated as distinct types of easesnaqiasi-easements and easements by
necessity are more accurately described as varietieimplied easements with analytical
distinctions. While satisfaction of the test fother typically creates a presumption that an
implied easement exists, the overarching inquinpa@s one of intentSee id.at 258 n.4
(“Properly speaking, an easement of necessity frra of implied easement, since necessity
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The parties agree that the Defendant has an idhplasement over
Plantations Boulevard. The remaining issue is tatwdxtent the Plaintiff and its
customers may use the other private roads adjazeamd in some areas lying upon

the Recreation Area that provide the only practazaless to the Rear Lot and the

(like the existence of a quasi-easement) allowwartcto infer that the grantor intended to
reserve access. However, it is helpful to view aseenent of necessity as analytically distinct
from an implied easement arising from a preexistusg.” (citation removed))Pencader
Assocs., Inc. v. Glasgow Trudd6 A.2d 1097, 1099 (Del. 1982) (“The easemenbisactually
created by the necessity; rather the necessity.ia fact offered in evidence to show an intentio
to establish a right of way by raising the presuompbdf a grant of access to the dominant estate
over the servient estate. In essence, it is preduhaa the parties intended a way-of-access to the
dominant tenement over the servient tenement beatissunlikely that any one would purchase
land to which there is no access. Any languagehé donveyance, or otherwise admissible
evidence, showing a contrary intent may be offéoeolvercome the presumption.” (citations and
internal quotation marks removed)). This pointlissirated in Herbert Thorndike Tiffanylsaw

of Real Property

It is perhaps unfortunate that the courts, in deil@ing whether, in a particular
case, an easement corresponding to a pre-exigtiag gasement has passed with
the land, have usually failed to recognize that dhestion is primarily one of
construction, and have instead undertaken to layndabsolute rules as to what
characteristics the particular easement or quasénea@nt must have, implying
that, if it has these characteristics, the easeméhpass as a matter of law. The
characteristics ordinarily referred to in this ceation are . .. that the use[ ] be
apparent, that it be continuous, and that it bees®ary . . . . But it does not seem
that the presence or absence of any or all of tlbseacteristics should be
conclusive. Taking the case of a quasi easemernthwhinot apparent, which is
not continuous and which is not necessary, needhe conveyance in terms of
the quasi dominant tenement should, it is conceived construed as a
conveyance of the lands with an easement apputtéhareto corresponding to
the pre-existing quasi easement, if this accordl thie probable intention of the
parties. On the other hand, even though the quesenmeent has all the three
characteristics named, an easement correspondngtdhevidently does not pass
with the land if the language of the conveyancewshalearly an intention
otherwise, or if the circumstances are such asxttude a construction of the
language of the conveyance as inclusive of theneaise

Shpak v. Oletskyd73 A.2d 1234, 1240 (Md. Ct. App. 1977) (quotHBRBERT THORNDIKE
TIFFANY, 3 THE LAW OF REAL PROPERTY § 781 (3d e®39)).

% Tubbs 13 A.3d at 764 (“Therima facie case for an implied easement requires clear and
convincing evidence . . . .").
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Storage Shed. The answer to that question, asamthmplied easement, involves
an ascertainment of inteft.

Delaware courts have long recognized that circumgt® may imply an
easement over the private roads in a developmeffdyor of property sold by the
developer bounded by those roads, despite the da@n express easement. In
Betley v. Gordy Construction G8. two parcels of land were conveyed by a
common owner to the plaintiffs. The lots bordered existing road and were
divided, according to the deeds, by “a ... stremtly established®® The fee to
the street and the land behind the plaintiffs’ prbes was sold to a developer,
who created a housing development on the farithe developer attempted to
exclude access from the “new street” to the pltigtiots, by erecting a wall and
landscaping? Noting the reference to the street in the deetitha surrounding
circumstances, including the physical layout ofltits, the court concluded that an

easement by implication had been establisfied.

“1Betley v. Gordy Constr. Cal15 A.2d 475, 477 (Del. Ch. 1955).

42115 A.2d 475 (Del. Ch. 1955).

*31d. at 476.

*1d. at 476-77.

*°1d. at 476.

8 |d. at 477-78. The court also noted the rule thatreefee in the deed to a recorded plot
including the street in question implies an easdrteethe streets shown in the plot, in favor of
the deeded propertid. More recent case law has expanded this doctniméudge v. Ragoour
Supreme Court found that residents in a townhooseptex were entitled to travel on private
streets adjacent to their property that were regk@ the recorded plot of their property, as well
as other streets needed to reach a public highkeggrdless of whether the latter access ways
were depicted in the plot. 570 A.2d at 256. Thegecourt explained that such a rule protects
grantees, who are “entitled to rely upon the stditaffairs represented in a recorded plot of the
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Similarly, in Tindall v. Corbj*’ the court addressed a situation in which lot
owners were sold lots in a bayfront developmenDawey Beach, bounded by a
private road which ran from the highway to Rehob&hy. The defendant
developers conceded that an implied easement éxster the private road from
each lot to the highway as required for ingress egraéss, but denied that such an
easement burdened the road to provide access twvater?® Considering the
physical attributes of the road and lots, as welthee type of properties—vacation
cottages—owned by the plaintiffs, the court foundceasement by implication over
the road to the beach of Rehoboth Bay: “I am Batighat the easement embraced
the right to use the beach to reach the water. fidjd is reasonably necessary if
plaintiffs are fully to enjoy [their] easement imetroad under the circumstances. It
is therefore embraced within the easeméht.”

The rationale ofTindall is applicable here. The parties agree that an
easement over the roadways of The Plantationssexstleast sufficient to give
Sandie and its employees and customers accessdmethve public road and the
Recreation Area. The deed refers to “a road” a®untlary, and the evidence

makes it clear that that road is Plantations Bauiéyv In fact, the fee of the

subject property.1d. It seems likely that there exists a recorded pfdthe Plantations showing
the Recreation Area bounded by private roadways. jdrties have failed to place such a plot
into evidence here, however.

47145 A.2d 247 (Del. Ch. 1958).

*®1d. at 248.

*91d. at 249.
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Recreation Area includes a portion of PlantatiomalBvard. From the time the
Recreation Area was built out by the common owmndren conveyed to Sandie,
and at present, the only access to the Rear Lotren&torage Shed was over the
private roadways of The Plantations, by travershmy North Lane and the Front
Lot and Storage Lane, respectively. It is appatiesit the locations of these roads,
in consideration of the layout of the existing stawes on the Recreation Area,
were intended to provide the owner of the Recraafiwea with a means of
vehicular access to the portions of the Recreatimra to which these roadways
run, namely, the Rear Lot and the Storage Shedoreover, these private
roadways are not only adjacent to the Recreaticga Athe North Lane and Front
Lot in fact occupy a portion of the Recreation Arkeéind, therefore, by clear and
convincing evidence, that the right to use theselsdor access to the Rear Lot and
Storage Shed was intended to be a part of the ech@asement which the parties
agree exists over a portion of the private road$haf Plantations. Accordingly, it

is “embraced within the easement.”

*0 See Tindall 145 A.2d at 249 (finding that an implied easemembraced a right reasonably
necessary to enjoy that easemeB®tley 115 A.2d at 478 (finding the lack of a reasonable
means of accessing one portion of a property from dther to be evidence of an implied
easement).

*l Tindall, 145 A.2d at 249. The easement includes transithef Front Lot to the extent
necessary to access the Storage Lane. Use of trg Eot by the Plaintiff for parking is
discussed below.
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B. Contribution Toward Maintenance of Shared Roadways

What remains is what contribution, if any, the Ridi must make to the
maintenance of the roadways. | find nothing in Brexlaration that addresses this
guestion. The Plaintiff points to language in thecl@ration that confers on the
Associations the right to extract dues from Homeensnand that requires that
those levies be used “exclusively” for purposed thelude maintenance of the
common areas, including the private roads burddnyethe easement in favor of
the Recreation Area, as described above. The Flangues that this language
places the burden of maintenance on the Assocgtiexclusively.” The Plaintiff
simply misreads the document: the Associations tmuse funds levied
“exclusively” for maintenance—that is, they cannate the funds for other
purposes—nbut nothing in the language says thatethes must be the exclusive
sourceof funds to be used for maintenance. The documarggidence are silent
as to this issue.

In equity, those entitled to use land subject toeasement jointly have
obligations for maintenance proportional to theseif The record is insufficient

for me to assign such obligations here. That resulst await further factual

*2 See, e.gAyres v. Walker1991 WL 225054, at *6 (Del. Ch. Oct. 4, 1991Petitioners will
also have to share any reasonable expenses inttire for the maintenance of that part of the
dirt road which will be jointly used.”).
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development (or, more properly, a settlement ofigbae through agreement of the
parties).

C. Use of the Front Lot

Finally, the Plaintiff argues that it has a rigbt fts customers to park, while
using Plaintiff’s facility, not just in the Rear Ltocated in the Recreation Area but
in the Front Lot, which is located entirely on labdlonging to the Defendants.
The Plaintiff points to a photograph showing thhe tRecreation Area was
constructed, along with the Front Lot, at a timeewhhe adjacent residential areas
were incomplete. The Plaintiff attempts to deduoe year this photograph was
taken by reference to numerous deeds, satellitggemaand plot plans, which,
when reviewed together, purportedly establish taam&ff's right arising in quasi-
easement to use the lot. But the circumstances d@reot lend themselves to
establishment of rights in quasi-easement. As destrabove, a quasi-easement
arises when a single owner uses one part of higeptyp to the benefit of another
part. That quasi-easement is converted to an ich@esement when the original
owner divides the property into separate parcelsuich a way that it is clear on
inspection of the land that one parcel is impressill indicia of use in favor of
the other, as when a driveway passes over onelpgaraehouse on the second. In
such a case, an implied easement burdens theérsel, despite the fact that no

express easement was reserved.
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In the instant case, in contrast, a developer veseone portion of the
development, the Recreation Area, for a commegpu@pose; built infrastructure
that served the development, including the Reaeathrea, in an order
determined, presumably, by reasons and purpos#®aleveloper’'s own, and at
any rate for purposes that the record does notodisctransferred the Recreation
Area to entities he controlled, and ultimately tee tPlaintiff; and eventually
transferred the common areas to the Defendant hene¥s associations. The
Defendants did not “purchase” the Front Lot subjecan apparent easement in
favor of the Recreational Area, and the theory obsreasement is simply
inapplicable. In any event, the Front Lot is a®lykto have been created for the
benefit of The Plantations’ homeowners as for teaegal public wishing to use
the Recreation Area. The developer could have veddhe fee of the Front Lot to
the Recreation Area, just as he did the area oedulpy the Rear Lot. Far from
demonstrating by clear and convincing evidence #8maimplied easement exists,
the record is devoid of evidence establishing asem&nt for the Plaintiff's
employees and customers to park in the Front Lbtddrse, the Defendants are
free to grant a license to the Plaintiff for the wd the lot, as part of a settlement of

the remaining issues in this litigation.
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D. Attorneys’ Fees

Under the American Rule, each party must bear wa btigation costs,
regardless of who prevaidThere is no basis for an award of fees to thenfiai
under either of the statutes it cRe®r under any recognized exception to the
American Rule.

V. CONCLUSION

The Plaintiff has established an easement to wspriliate roadways of The
Plantations in connection with its business. It Haded to demonstrate an
easement for parking purposes in the Front Lot. dinestion of the extent of the
Plaintiff's maintenance obligations in connectioithathe easement awaits further
factual development or settlement. For the reaabose, each party’s Motion for
Summary Judgment is granted in part and deniedri phe parties should submit
a document to be recorded with the Sussex Countprder of Deeds describing
the easement.

IT IS SO ORDERED.

%3 paron Capital Mgmt., LLC v. Cromhi@012 WL 2045857, at *15 (Del. Ch. May 22, 2012).
>4 Seel0Del. C.§ 348(e); 2Del. C.§ 81-417(a).
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