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This case involves a challenge to the New CastienGoCouncil’'s May 13,
2011, approval of the record plan for a housingettgyment, “The Preserve at
Robinson Farm.” The Preserve at Robinson Farmeagdimt effort of two record
owners of individual parcels: the limited liabilitycompanies, Robinson
Investments, LLC, and Robinson Investments Two, LO®e Plaintiffs, however,
did not name Robinson Investments, LLC, as a partgt,the Defendants moved to
dismiss because of the Plaintiffs’ failure to jaim indispensable party. Because of
the time limitations embodied in 10el. C. 8§ 8126, joinder of Robinson
Investments, LLC, is now precluded; therefore, dbiRison Investments, LLC, is
an indispensable party, pursuant to Court of ChgnRele 19, this action will be
dismissed with prejudice. For the reasons expthioelow, | find that Robinson
Investments, LLC, is an indispensable party to #wtion, and | grant the

Defendants Motion to Dismiss.



|. FACTUAL BACKGROUND

A. Parties

The Plaintiffs are southern New Castle County hommews, Chuck
Mulholland and Alexander Makitka, Jr., who claim lhe adversely affected by
approval of The Preserve at Robinson Farm.

The Defendants are the New Castle County CoundiCCC"); the Council
President Tomas Kovach; the following Councilmen &ouncilwomen: Robert
Weiner, Penrose Hollins, Jea P. Street, Davis Tgclanet Kilpatrick, William
Powers, John Cartier, Lisa Diller, James WilliamliB&eorge Smiley, Timothy
Sheldon, and Joseph Reda; the New Castle Countyariegnt of Land Use
General Manager David M. Culver; the New Castle i@plExecutive Paul G.
Clark; the New Castle County Attorney and actinge€dministrative Officer
Gregg Wilson; and Robinson Investments Two, LLC.

B. The Preserve at Robinson Farm

This action arises from the planned developmertérmd located in southern

New Castle County.The property at issue comprises two separate panééind,

! Originally, Southern New Castle County Alliancec, a Delaware non-profit, was also named

as a plaintiff, but it failed to obtain counsel amds dismissed.

% The following facts are taken from the Complaintiahe parties’ briefs. The Plaintiffs, in their

Response Brief to Defendants’ Motion to Dismisstestthat they adopt the Defendants’

statement of facts with minor clarifications regagdthe reason they brought suit. Pls.” Resp.
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separated by Fieldsboro Road, that were previdusly by a single ownér. The
NCCC approved separate subdivision plans for eactep but the owner did not
undertake any development and later sold the mastdlject to the approved plans
by deed to two different purchasers, as descriledmib

In 2005, Robinson Investments, LLC (“Robinson Iriueents”), and
Robinson Investments Two, LLC (“Robinson Investmseftvo”), each purchased
one of the parcels of real estate. Robinson Inveists purchased the parcel to the
north of Fieldsboro Road and is the record ownethaf property. Robinson
Investments Two purchased the parcel south of sheld Road and is the record
owner of that land. As stated above, each pareal wdividually approved for
development; however, neither Robinson InvestmantsRobinson Investments
Two developed their respective parcels under tdeselopment plans.

In response to a regulatory change that allowed Hwher density

developments if certain conditions were thBipbinson Investments and Robinson

Br. at 2;see also Simon v. Navellier Series Fuado0 WL 1597890, at *9 n.15 (Del. Ch. Oct.
19, 2000) (quoting 5A Charles A. Wright & Arthur RMiller, Federal Practice and
Procedure 8 1366, at 485 (2d ed. 1990) ) (“Thereenbas been any serious doubt as to the
availability of extra-pleading material on [Rule(fk1)-(5), (7)] motions.”).
% The two separate parcels were previously owneBdatrice G. Robinson Family, LLC. Defs.’
Opening Br. at 1. The Plaintiffs originally nameddsrice Robinson as a party, but the Plaintiffs,
after “confirming that Beatrice Robinson had ncerot interest in the filing, review process and
approval of” The Preserve at Robinson Farm, dismlidgls. Robinson as a defendant. PIs.’
Resp. Br. at 1.
* On February 26, 2008, the NCCC adopted Ordinaie50, more commonly known as the
“Workforce Housing Ordinance”. The Workforce HaugiOrdinance was intended to ensure
that a variety of housing options existed for Neastle County citizens at varying income levels
5



Investments Two decided to combine their two sdpgparcels for development
and they submitted a new joint subdivision plantihe New Castle County
Department of Land Use (“DLU”) for The Preserve Rbbinson Farm on
September 12, 2008. The development plan then woilseway through the
regulatory and legislative processes. Pertinenthe matter here, Robinson
Investments and Robinson Investments Two were reduito get certain
documents, such as a Voluntary School AssessmergeAtent, a Maintenance
Declaration, and a Master Workforce Housing agregmeviewed, approved, and
recorded before The Preserve at Robinson Farm vesemted to the NCCC for
final approval. After clearing the regulatory hwsl| the development plan was
approved by the NCCC and recorded on May 13, 20lhtice of the NCCC'’s
approval was published in the News Journal on Mgy2011.

The Plaintiffs seek to nullify the approval of TReeserve at Robinson Farm
because of a number of perceived shortcomings by Rastle County. The

Preserve at Robinson Farm contains a number oinoame housing units. The

and to allow “working families to live in commures with better access to employment and
educational opportunities and a range of housipgsy Compl. at 12. The Workforce Housing
Ordinance attempted to achieve these goals and rhave low and moderate income housing
built by encouraging developers through developnaemisity bonuses. These density bonuses
allowed developers to increase a development’s iyetny as much as 100% if certain
restrictions were met. Since the Workforce Hous@glinance was originally passed, the
General Assembly has amended it and altered thenenan which development plans are
reviewed and the incentives available for such greent plans. The Preserve at Robinson
Farm was submitted before the change and vesteat timel prior rules.
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Plaintiffs allege that the county’s approval of lawcome housing amid the corn
and soybean fields (and upscale housing develognerit Appoquinimink
Hundred was neither wise nor lawful. The Plaistifflaims center on the failure
of the DLU to ensure that the plan was in compkanith the New Castle County
Codé and the New Castle County Comprehensive Developmelan
(“Comprehensive Plan®)and the appropriateness of the NCCC’s May 13, 2011
approval of the plah.
[1. ANALYSIS

Under Court of Chancery Rule 12(b)(7), a defendarty move for

dismissal because of a failure to join a party uridele 19. Pursuant to Rule

19(a), the court must determine whether an absersiop should be party to the

> The Plaintiffs specifically point to sections of het
New Castle County Unified Development Code 8 4@0Y that relate to affordable housing.
® New Castle County is required by the Legislatar@dopt a Comprehensive Plan once every
five years to help guide and control future develept throughout the county.
9 Del. C.88 2651, 2660see also Lawson v. Sussex County Cout®95 WL 405733, at *4
(Del. Ch. June 14, 1995). The Legislature’s intents that the NCCC, through comprehensive
planning, can improve the general public welfan®ulghout the county. BDel. C.§ 2651(a).
The Comprehensive Plan addresses various plannmty development issues such as
transportation, economic development, housing,astfucture, natural resources, and open
spaces. ®el. C.§ 2656.
" The Plaintiffs also seek an injunction against EHeJ to insure future compliance with the
2007 Comprehensive Plan. In Count Ill of the Caayl the Plaintiffs seek to have the Court
enjoin the DLU from “all review and approval of lding plans and permits for all ‘low and/ or
very low income households’ . . . unless there amplete compliance with . . . [the 2007
Comprehensive Plan].” The Plaintiffs do not furthieis argument in their briefs. | consider it
waived and dismiss it without prejudice. | merelgte that [t]his court cannot permit its
jurisdiction to be invoked simply on the basis ofsubstantiated fear that a legal duty may be
breached in an uncertain futureState ex rel. Brady v. Pettinaro Enter870 A.2d 513, 536
(Del. Ch. 2005).

7



litigation. If an absent person should be a patttyy court must then decide
whether the person can be joined. If the personaabe joined, pursuant to Rule
19(b), the court must therdétermine whether in equity and good conscience the
action should proceed among the parties beforerishould be dismissed, the
absent person being thus regarded as indisperisable.

The Plaintiffs have brought suit against Robinsavestments Two, but not
against Robinson Investments. The Defendants dangiidRobinson Investments is
an indispensable party to the action because Rabihsvestments is: (1) the
record owner of one of the parcels of land thatpase The Preserve at Robinson
Farm, (2) “the sole applicant on the Application Rdan review submitted to [the]
DLU on September 12, 2008 . . . and (3) appeass @ty in interest and record
owner in other recorded documents regarding the, pheluding but not limited to
the (a) Master Workforce Housing Agreement, (b) Wwhbary School Assessment
Agreement, and (c) Maintenance Declaration.”

A. Robinson Investments Should be a Party to thgaltibn

The Plaintiffs assert that Robinson Investments bt need to be joined
pursuant to Rule 19(a) because all persons “whoutegl] the necessary forms”
were served. Though the Plaintiffs gm® se in their Response Brief, they state

that they were “aware of Chancery Rule 19 and nadfilet to name all necessary

8 Defs.” Opening Br. at 10.



parties.” The Plaintiffs further declare that because of mpliigation “in which
some of the [P]laintiffs were involved . . . thealined the importance of naming
all necessary parties” The Plaintiffs, in both in their Response Briefatheir
supplemental Letter Memorandum, highlight that @aurt in Council of Civic
Organizations of Brandywine Hundred, Inc. v. Newst@aCounty(* CCOBH")*
stated:

Under the UDC, the “applicant” for approval of ajarasubdivision

includes the persons who execute the necessary fdomsbtain

approval for the plan. Here, those persons incthdeowners of the

property, who must consent and authorize the lasd action

proposed by the plan; as well as the developersambdsignatories to

the Land Development Improvement Agreement

The Plaintiffs’ main argument as to why the ownarghe property were not
made party to this suit is that the person whoesigtine forms for the plan was
Mark Handler, a managing member of both Robinsamedtments and Robinson
Investments Two. The Plaintiffs, however, havelefii to join Robinson
Investments, the owner of a property in question.

A record owner of a piece of property is a necgsparty to litigation that

challenges its developmelit. Here, the record owner of one of the parcels

°Pls.’ Resp. Br. at 3.

0.

11993 WL 390543 (Del. Ch. Sept. 21, 1993).

12p|s.’ Resp. Br. at 3; Pls.” Letter Mem. at 3 (emgib in the originals).

13 Southern New Castle County Alliance, Inc. v. Newtl@aCounty Counci2001 WL 855434,

at *2-*3 (Del. Ch. July 20, 2001) (finding that tieerests of the record owners of a property
9



composing The Preserve at Robinson Farm, Robinseesiments, has not been
named. The Plaintiffs confuse Mr. Handler's role aas agent and member of
Robinson Investments and Robinson Investments Twb the two LLCs as
corporate entities. The Plaintiffs allege thatytfleave made every effort to ensure
that no persons who execute [sic] the necessamsfavere excluded in [their]
original filing”** and that “those persons include the owners optbperty . . . as
well as the developers who are signatories . . ]erg¢h those persons are
identical.™ The Plaintiffs are mistaken. Robinson Investrsgatrecord owner of
one of the properties, is not identical to Robinsorestments Two or Mr. Handler
and has not been made a party to this suit. WRdbkinson Investments and
Robinson Investments Two did have a common aggnt\arious forms, they are
distinct legal entities. Robinson Investments nedéhe record owner of one of
the properties and is a necessary party to the suit

Because | have determined that Robinson Invesanén¢ absent party,

should be a party to this action, | must now deteemvhether it can be joined.

being developed would not be sufficiently protectgdthe equitable owner of a property, and
that the record owners of a property were indispelesparties to an action that challenged the
approval of a development record plasge also CCS Investors, LLC v. Browi7 A.2d 301,
321-25 (Del. 2009) (reaffirming thatHe owner of land that is the subject of a decisibra
municipal board of adjustment is a necessary péwdy must be joined in an appeal of that
decision” andavorably citing then-Vice Chancellor Jacobs’ reaitign in Southern New Castle
County Alliancethat “[w]lhen the property owner and the variance applicentstinct entities,
their interests cannot be presumed to be aligned”).
14 PIs.’ Letter Mem. at 5. These documents includedMaster Workforce Housing Agreement,
the Voluntary School Assessment Agreement, andfdiatenance Declaration.
5 pls.’ Resp. Br. at 5-6.
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B. Joinder of Robinson Investments Is Now Precluded

In this case, joinder of an additional party is ndiune-barred by
10Del. C. 8§ 8126(b). Section 8126 is a statute of reposerttztes clear that any
legal proceeding that challenges “the legality af/ action of the appropriate
county or municipal body finally granting or dengiapproval of a final or record
plan submitted under the subdivision and land dgraknt regulations of such
county or municipality” must be brought within 68ys of the date that the notice
of the action was published in a newspaper of gér@rculation in the county.
Because § 8126 is a “statute of repose which fager&inty . . . and the quick
resolution of any claimed defect§”in a final or record plan for a housing
development, its provisions are strictly construadd cannot be waived;
therefore, if a party has not been properly joiledore the 60 day deadline,

§ 8126(b) would preclude future joind&r.

18 Lynch v. The City of Rehobot?004 WL 1238405, at *4 (Del. Ch. May 28, 20Qddting that
an amended complaint is impermissible after thetdinon period found in 8§ 8126(a) expires).
Section 8126(a) is nearly identical to § 8126(lept that it deals with zoning, and subdivision
and land development, regulations.
Y"Acierno v. New Castle County and New Castle CoDept. of Land Use2006 WL 1668370,
at *3-*4 (Del. Ch. June 8, 2006) (explaining that3826(b) is a statute of repose and “is
intended to promote predictability and stability lend use and therefore must be applied
strictly”) (internal quotation marks removed).
18 Fields v. Kent County2006 WL 345014, at *7 n.53 (Del. Ch. Feb. 2, ®0¢[T]he bar to
joinder of necessary parties following expiratiohtlbe Statute of Repose and [the resultant
dismissal of the action] is taken as axiomatic3); New Castle County Allianc2001 WL
855434, at *1CCOBH 1993 WL 390543, at *6 Admiral Holding v. Town of Bower2004 WL
2744581, at *4 (Del. Super. Ct. Oct. 18, 2004).
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Notice of the NCCC’s approval of The Preserve abiRgon Farm was
published in the News Journal on May 14, 2011, thed60 day deadline ended
July 14, 2011; thus, Robinson Investments cannet be joined as a party.
Because Robinson Investments cannot be joined,st mow determine whether
the action should proceed among the parties bafeor whether Robinson
Investments is an indispensable party.

C. Robinson Investments Is an Indispensable Party

Robinson Investments, as the record owner of thpgsty, should be a party
to the action before me, but it cannot be joinbadrefore, pursuant to Rule 19(b), |
must ‘determine whether in equity and good conscienceadtien should proceed
among the parties before [me], or should be disdisthe absent person being
thus regarded as indispensable.” To determine whetlperson is indispensable, |
must consider the following 4 factot:

First, to what extent a judgment rendered in thesqes absence

might be prejudicial to the person or those alrgaalyies; second, the

extent to which, by protective provisions in thelgment, by the

shaping of relief, or other measures, the prejudare be lessened or
avoided; third, whether a judgment rendered ingbeson’s absence

will be adequate; fourth, whether the plaintiff Mhlave an adequate
remedy if the action is dismissed for nonjoinder.

193, New Castle County Allianc2001 WL 855434, at *1.
20Ch. Ct. R. 19(b).
12



“The four factors set forth in the rule are intgzdedent and must be considered in
relation to each other as well as to the factsachecase® In the instant matter,
the first factor assumes the greatest importance.

1. Rule 19(b) Factor One

With respect to the first factor of Rule 19(b), ush examine to what extent
a judgment rendered in a person’s absence miglprdjadicial to the person or
those already partie3he Plaintiffs contend that Robinson Investmeastsot an
indispensable party, as set forth in Rule 19(bJ anjudgment rendered in its
absence would not be prejudicial because “bothtdichiiability companies are
managed by the same individual who was served dmalhas a financial interest
in both.”” The Plaintiffs’ argument is that the interestsRafbinson Investments
and Robinson Investments Two are aligned in suclvay that Robinson
Investments’ interests would be fully representgdRmbinson Investments Two.
The Plaintiffs draw attention to the fact that betfitities have the same address
and authorized agent and that the authorized ag@nmember of the same firm as
Robinson Investments’ couns@l. The Plaintiffs, however, primarily focus their

analysis on the role played by the LLCs’ agent Nandler.

2L CCOBH 1993 WL 390543, at *3 (quoting Friedethal, Kaaed Miller Civil Procedure6.5 at
341 (Lst ed. 1985)).
?2p|s.’ Resp. Br. at 3.
23 Pls.’ Letter Mem. at 4-5; Pls.’ Letter Mem. Ex&-35.
13



As noted above, the Plaintiffs point out that Mandler represents himself
as a managing member for both Robinson InvestnaskRobinson Investments
Two, and that he signed the Master Workforce Haugigreement, the Voluntary
School Assessment Agreement, and the Maintenancéi@gon in his official
capacity”® The Plaintiffs also provide documentation showihgt a Handler
Management Associates, LLC, has the same addrdsglafobinson Investments
and Robinson Investments TWb.The Plaintiffs assert that a letter from Beatrice
Robinson to Mr. Handler indicating concern over diegelopment plan was sent to
him at Robinson Investments and is “further evigetiat the person making the
decisions for matters concerning the developmerihefformer Robinson Farms
properties is the same person, Mark L. Handier.The Plaintiffs conclude that
Mr. Handler’s business, whether pursued under #menRobinson Investments or
Robinson Investments Two, “is the residential depeient of the land parcels
known as Robinson farms” and, as a result, Robimseestments had “sufficient
notice” so that “the interests of the company \Wwél protected by its principle [sic]

and their attorney®”

24 pls.’ Resp. Br. at 4-5; Defs.’ Opening Br. ExsFD-
% Ppls.’ Letter Mem. at 4; Pls.’ Letter Mem. Exs. 3B- It is unclear whether Handler
Management Associates, LLC is affiliated with Madandler; however, based on the facts
before me, | will assume, for instant purposes otiigit Handler Management Associates, LLC
is affiliated with Mr. Handler.
?°pls.’ Resp. Br. at 5.
"1d.

14



The Plaintiffs’ assertion that Robinson Investmemmtierests are necessarily
protected by Robinson Investments Two is erroneougHe the interests of the
two entities may align, this alignment is not irtabie?® The Plaintiffs appear to
presume that Mr. Handler’s “repeated signaturesto.advance [The Preserve at
Robinson Farm]’ demonstrate “that there are nor@sts at stake that have been
excluded, given that the business interests inviidure are managed by the same
person.?® This presumption is incorrect. It is true thattbRobinson Investments
and Robinson Investments Two have a common addaessmmon agent and
member, and have agreed to combine their develdpplans; however, these
facts do not necessarily mean they have an alighmemterests® Robinson
Investments and Robinson Investments Two are distiorporate entities formed
at different time$' Robinson Investments is the sole owner of andisparcel of
real property subject to the development decisindeu attack in this litigation.

Though currently Robinson Investments and Robinsoestments Two have

28 | note that the Plaintiffs have not suggested #muitable reasons exist to disregard the
corporate form of Robinson Investments and Robinkoestments Two or find that Mr.
Handler is the alter ego of the LLCs.
29 Pls.’ Resp. Br. at 6.
30See S. New Castle County Allian2801 WL 855434, at *3 (“The plaintiffs’ argumeappears
to rest not upon a case-specific showing, but,eratipon an implicit presumption that the
interests of the record and equitable owners ofdisuded, to-be-developed property will
invariably [be] identical. That presumption is faally and legally unsupported.”3ge alsaCCS
Investors 977 A.2d at 321-25 (concluding that thetgntial developer and equitable owner of a
property could not adequately represent the lanéowrinterests in an appeal of a municipal
board of adjustment’s decision).
3L pls.’ Letter Mem. Exs. 32-33.
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agreed to combine their development plans, théiesitinterests in litigation may

diverge. As it stands, | am unable to presumelignraent of interests and unable
find that Robinson Investments Two will adequat@hotect the interests of
Robinson Investments, the absent party.

The Plaintiffs argue that support for their positibat there is an alignment
of interests is found i®outhern New Castle County Alliarexed CCOBH in fact,
these cases undercut the Plaintiffs’ contention.

In an action that challenged a zoning decisto@OBH addressed whether
rezoning applicants and owners of the property deezoned were indispensable
parties under Rule 19(8). The court concluded that the applicants and osvoér
the property being rezoned had “a substantial éstan protecting [their] property
rights in the rezoned property and [they would]feutindue hardship and great
prejudice in the event that an adverse judgmentswandered in [their]
absence®

In Southern New Castle Countie plaintiffs brought an action challenging
the approval by the NCCC of a record plan for ashayidevelopment. The Court
addressed whether a property’s record owner’s @stein a subdivided, to-be-

developed property would be adequately protectethbyequitable owner of the

321993 WL 390543.
331d. at *7.
16



property, such that there would an identity of iegt and the record owner would
not be an indispensable patfyThe Court held that while there may be an identit
of interest between the record owner and equitatweer of a property, this
confluence of interests was not inevitable, andG@oert granted the defendants’
motion to dismiss, in part, because the plainfdfted to join the record owners of
the property”

The reasoning behind the Court’s decision was plaaties’ interests vary
“from case to case” and “a blanket presumptionidentical interests “cannot be
correct.® “If any presumption [was] appropriate, it [was]..that the interests of
the record owner and the equitable owner of prgpareé not identical® The
Court noted that these interests were “typicallfingel by contract” and that the
contractual arrangements had not been discfsdkcause the plaintiffs did not
show that the interests of the equitable ownertaedrecord owner of a property
were identical, the court found that the existirgrtigs would not adequately
protect the interests of the absent party, andntlided that the record owners of

the property being developed were indispensatilegt@ctiort’

343, New Castle Countg001 WL 855434, at *3.
3. at *2-*5.
3¢ 1d. at *3.
371d.
%d.
¥1d. at *3-*4.
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While the absence of Robinson Investments wouldpngjudice the named
parties, save possibly Robinson Investments Twihisfaction were to proceed to
judgment in favor of the Plaintiffs, Robinson Intreents would be prejudiced
because of its potential loss of property rightsotiner interests. | find that
Robinson Investments would not necessarily be preteby the other named
parties, and because no other remedy would beaé@ito Robinson Investments,
the record owner of a property, a judgment in itsesmce would be unduly
prejudicial.

2. Rule 19(b) Factor Two

The second factor of Rule 19(b) requires me to @xanfihe extent to
which, by protective provisions in the judgment,thg shaping of relief, or other
measures, the prejudice can be lessened or avoid&d “The ability to intervene
in an action, although not determinative, may l@awead as a factor that lessens any
potential prejudice resulting from a future judgméh

Though the Plaintiffs do not specifically arguettibinson Investments
should have intervened, they do stress that Robihseestments had notice and
could protect its interests. Neither Robinson #tweents nor Robinson

Investments Two had notice of this action during time period in which

0 Ch. Ct. R. 19(b).
“1 Miles Inc. v. Cookson America, Ind994 WL 114867, at *5 (Del. Ch. Mar. 3, 1994).
18



Robinson Investments could have interveffedimportantly, the relief sought here
directly affects the development rights in the gmdies held by both Robinson
Investments and Robinson Investments Two, and lsectiie single development
plan challenged involves both properties, reliehrca be crafted to avoid
prejudice to Robinson Investments.

3. Rule 19(b) Factor Three

Under the third enumerated factor, | must considenether a judgment
rendered in [Robinson Investments’] absence willadequaté In other words,
will this suit, if permitted, encourage piecemedlghtion, or otherwise be
undesirablé® | note that full relief could be given to thiiRtiffs and a decision
in favor of the Plaintiffs would not likely lead toiture litigation. On the other
hand, as noted above, Robinson Investments wouldo@ocable to adequately

protect its interests should the matter go forward.

“2 Notice of the NCCC'’s approval of The Preserve abiRson Farm was published in the News
Journal on May 14, 2011, and the deadline undelZ6@®) for intervention by Robinson
Investments expired July 14, 2011. The Plainfitesd their complaint on July 8, 2011 and
Robinson Investments Two was served a copy of thensons on July 26, 2011. As discussed
above, § 8126(b) is a statute of repose and evBohbinson Investments received notice from
Robinson Investments Two, it could not have inteectas a partyCCOBH 1993 WL 390543,
at *5-*6. The Court iInCCOBH noted that “the effect of a voluntary interventisnirrelevant
because 1el. C.8§ 8126 is a statute of repose that precludes [¢hendant] from intervening
in [an action after the statute’s expiration daalli even if it had been inclined to do s’ at
*6. The Court also explained that “[elven assumiagguendo, that [the defendant] could have
voluntarily intervened . . . despite [§ 8126] igfusal to do so would not preclude a finding that
it is an indispensable party. To hold otherwisailldaonstitute undue hardship and prejudice to
[the defendant] because it would force it to waive provisions of [§ 8126] despite clear intent
of the General Assembly in enacting the statutd.”
%3 CCOBH 1993 WL 390543, at *6.
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4. Rule 19(b) Factor Four

The fourth factor | must address concerns whetherRlaintiffswill have an
adequate remedy if the action is dismissed foraindgr. Alhough the Plaintiffs
will not have a remedy, because of the operatiothefstatute of repose, “such a
dismissal here . . . will not offend equity and domnscience because nothing
prevented [the Plaintiffs] from naming [Robinsorvéstments] as a defendant in
its complaint.*

D. The Plaintiffs’ Claims Are Dismissed With Prepgmli

Where a party attempts to challenge and reversepgmoved property
development, the quintessential necessary partehsde the record owners of the
property. While the Plaintiffs did name one of ttievelopment plan’s record
property owners, these parties are not co-ten#imty; are legally distinct entities
owning distinct parcels of real property. | canpoésume that the two record
property owners’ interests align or that Robinsmvektments’ interests will
otherwise be protected in this litigation. In ani@n challenging the approval of a
development plan, each owner of a property involtvad economic interests
directly at stake, and an equitable result canmotabhieved in its absence.
Additionally, the General Assembly, as evidencedthy draconian brevity of

8§ 8126(b), intended any claimed defects in propedeyelopment approvals to go

441d. at *7.
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forward quickly and be determined finafyand although Robinson Investments’
interests are at stake in this litigation, it neyad an opportunity to intervene
pursuant to the operation of the statute of refbs€hough the Plaintiffs, upon
dismissal, may suffer prejudice of their own, thegd the ability to serve all
necessary parties; therefore, a regard for eqegyires that they bear the resulting
consequences. In sum, Robinson Investments swher of a parcel approved for
development and is an indispensable non-joinabtéy ga an action seeking to
rescind that approval. Thus, | must dismiss tltsoa. Because of my decision
here, | need not reach the Defendants’ alternatengis for dismissal. An Order

has been entered consistent with this Opinion.

> See Lynch2004 WL 1238405, at *4.
46 CCOBH 1993 WL 390543, at *6.
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