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ORDER

Upon consideration of the parties’ briefs and the record of the case, it appears

that:

1. This is an appeal from a decision of the Unemployment Insurance

Appeal Board.  The appellant/claimant, Cashea A. Kelly, was hired by the

appellee/employer, Precious Moments Education and Communication Center, to dual

positions as a lead teacher and teacher’s assistant.  The employer operates a licensed

child care facility.  The claimant worked in those positions from November 10, 2008

through November 5, 2009.  The state requires that teachers in licensed child-care

facilities meet certain qualifications in order for the child care facility to be licensed.

A certification which the claimant was required to have was known as a TECE I,

which apparently means successful completion of a class bearing that name.  At the

time the claimant was hired, the employer apparently believed that she had the

necessary certifications.  However, she did not have the TECE I certification.  She

enrolled in a TECE I class in the spring of 2009.  However, she did not complete the

class.  In November 2009, she was discharged because she did not complete the

TECE I course and obtain the TECE I certification.

2.   The claimant contends that she was unaware of the qualification

requirements because she was never asked and did not discuss qualifications with the

employer. She did fail the TECE 1, but she contends she believed the certification

was to result in a salary increase if obtained, and was not a requirement of

employment.

3. When reviewing decisions from the Board, the court is limited to
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consideration of the record which was before the administrative agency.1  The court

must determine whether the findings and conclusions of the Board are free from legal

error and are supported by substantial evidence in the record.2  Substantial evidence

means such relevant evidence as a reasonable mind might accept as adequate to

support a conclusion.3  The court does not weigh the evidence, determine questions

of credibility, or make its own factual findings.4  The reviewing court merely

determines if the evidence is legally adequate to support the agency’s factual

findings.5      

4.  Pursuant to 19 Del. C. § 3314 an employee is ineligible to receive

unemployment benefits if he or she has been terminated for just cause.6  The term
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“just cause” denotes a wilful or wanton act in violation of either the employer’s

interest, or the employee’s expected standard of conduct.7  Wilful or wanton conduct

is “that which is evidenced by either conscious action, or reckless indifference

leading to a deviation from established and acceptable workplace performance.”8  In

a termination case, the employer has the burden of proving just cause.9

5. The Appeals Referee found for the claimant, reasoning that just cause

for termination did not exist because the claimant did not actively misrepresent her

qualifications prior to employment and the employer failed to check the claimant’s

qualifications prior to offering her employment.

6. The Board, however, reversed the Appeals Referee.  In its summary of

evidence, it made the following pertinent evidentiary observations: that the

certification was not required as a condition of being hired in the first place, but that

the claimant needed to obtain it once she was hired; that there was evidence that the

claimant had been warned that her job would be in jeopardy if the  TECE I was not

obtained; that the claimant failed to obtain the certification, despite being given

nearly a year to do so; and that the claimant failed the TECE I course because she did

not meet attendance requirements or make up missed work; and that keeping the
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claimant on as an employee despite failure of the TECE I course jeopardized the

employer’s own certification.  Under these circumstances, the Board determined that

the claimant’s failure to be licensed properly as required  by the State licensing

authority was just cause for termination and denied benefits.  The Board’s findings

are clearly supported by the evidence.

7. This Court has previously recognized that failure of an employee to be

properly licensed to perform work within the course and scope of employment

constitutes just cause for termination.10  Here, putting aside any possible

misunderstanding concerning required qualifications at the time the claimant was

hired, I am satisfied that her failure to successfully complete the class because of

missed classes and failure to make up missed work, after being put on notice that

successful completion of the class was a necessary condition of continued employment

and after being given a reasonable opportunity to complete the course, constitutes just

cause for termination.  Therefore, the decision below is affirmed.

         IT IS SO ORDERED. 

     /s/    James T. Vaughn, Jr.     
   President Judge

oc: Prothonotary
cc: Order Distribution
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