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1 First State is a non-profit organization that assists in rebuilding local communities.

2

SUMMARY

 This suit arises out of an August 22, 2007 incident in which a tree branch fell

on Plaintiff Merlin Smith (“Smith”) while Smith was under the supervision of

Defendant Larry Johnson, a volunteer for Defendant First State Community Action

Agency (collectively, “First State”).  First State has filed the instant Motion for

Summary Judgment, arguing that Smith cannot establish negligence because First

State either owed him no duty of care, or, if it did, did not breach it.  Because genuine

issues of material fact remain concerning whether the elements of negligence are

satisfied, First State’s Motion for Summary Judgment is DENIED.

FACTS

While incarcerated at Sussex Correctional Institute, Smith was selected to

assist First State Community Action Agency in demolishing several motor homes on

August 22, 2007.1  Smith was among several prisoners chosen to perform work at the

site that day.  

Larry Johnson was a First State volunteer charged with overseeing the

demolition of the motor homes.  Shortly before the incident, Johnson instructed

several prisoners, including Smith, to remove a tree branch that was lodged

underneath a dumpster.  After finding the prisoners unable to accomplish this task,

Johnson ordered them to move away so that he could try to remove the branch with

a backhoe.
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Along with the other prisoners, Smith moved away from the branch.  As

Johnson operated the backhoe, the branch bent, slipped, and struck Smith.  Smith then

filed a claim of negligence against First State and Larry Johnson.  

STANDARD OF REVIEW

In order to establish a negligence claim, a plaintiff must establish that

“defendant owed plaintiff a duty of care; defendant breached that duty; and

defendant’s breach was the proximate cause of plaintiff’s injury.2  The defendant is

entitled to judgment as a matter of law if the plaintiff fails to establish a prima facie

case of negligence, or under no reasonable view of the evidence could a jury find in

favor the plaintiff.3  Disputed issues of foreseeability and proximate cause involve

factual determinations that must be submitted to a jury.4

“To be held liable in negligence, a defendant must have been under a legal

obligation–a duty–to protect the plaintiff from the risk of harm which caused his

injuries.”5  The Delaware Supreme Court has recognized that “whether a duty exists

is entirely a question of law, to be determined by reference to the body of statutes,

rules, principles and precedents which make up the law; and it must be determined
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by the court.”6  If no duty exists, “a trial court is authorized to grant judgment as a

matter of law.”7

DISCUSSION

Typically of course, negligence issues will not evoke summary judgment

conclusions, but will be submitted to the jury.8  It is only when the moving party

establishes the absence of a genuine issue of any material fact respecting negligence

that summary judgment may be entered.9  As the moving party, the burden rests with

First State to produce evidence of necessary certitude negating Smith’s claim.10  The

Court will not grant summary judgment, when, from the evidence produced, there is

a reasonable indication that a material fact is in dispute.11

First State claims that Smith cannot establish that Johnson owed a duty to

Smith, because the danger was not foreseeable.  First State asserts that this is so,

because after the accident Smith stated that he did not anticipate the danger, and also

indicated that no one expected the tree branch to fall in his direction.  In the event that

the Court were to find the existence of a legal duty, First State argues that it did not
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breach that duty.  First State’s argument on this point is based entirely on Smith’s

testimony that “no one expected the danger” posed by the tree branch.

  In deciding the question of whether a duty of care exists, the Court must

determine whether “such a relation exists between the parties that the community will

impose a legal obligation upon one for the benefit of the other.  Otherwise put, was

the interest of the plaintiff which has suffered invasion entitled to the legal protection

at the hands of the defendant.”12  With respect to the establishment of a legal duty,

Delaware follows the Restatement (Second) of Torts.13  Section 4 of the Restatement

defines duty as follows:

The word “duty”...denote[s] the fact that the actor is required to conduct
himself in a particular manner at the risk that if he does not do so he
becomes subject to liability to another to whom the duty is owed for any
injury sustained by such other, of which that actor’s conduct is a legal
cause.”14 
 

The Restatement thus provides useful guidance by both “describing the requirement

that action shall be taken for the protection of the interests of others” and

“describ[ing] the requirement that the actor, if he acts at all, must exercise reasonable

care to make his acts safe for others.”15   The Restatement also notes that anyone who

does an affirmative act is under a duty to others to exercise the care of a reasonable
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person  to protect those others against an unreasonable risk of harm arising out of the

act.16 

There is no merit in First State’s argument that the facts and inferences compel

the conclusion that no legal duty existed or that Smith’s injury was not a reasonably

foreseeable event.  Smith has presented uncontradicted evidence that First State

controlled the work site in question. A duty on First State may exist to ensure that the

work site was reasonably safe and free of hazardous and unsafe conditions.  Smith has

also alleged that Johnson owed a duty to Smith and the other workers under his

direction to exercise reasonable care while operating the backhoe.  On these facts,

Johnson acquires a duty of reasonable care, as well.

First State’s argument that the accident was not foreseeable is similarly

persuasive.  “An event is foreseeable if a defendant should have recognized the risk

of injury under the circumstances.”17  Thus, First State’s focus on Smith’s testimony

is misplaced.  The true question is whether a reasonable person in Johnson’s position

should have recognized the risk, not whether Smith actually did recognize it.  This is

a question that only a jury can resolve.18 
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CONCLUSION

 The issues of both Defendants’ alleged breach of this duty involve material,

disputed facts which must be presented to a jury.  Therefore, the Defendants’ Motion

for Summary Judgment is DENIED.

SO ORDERED this 26th day of January, 2011.

        /s/ Robert B. Young                           
J.

RBY/sal
cc: Opinion Distribution
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