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ORDER

Upon consideration of the parties’ briefs and the record of the case, it appears

that:

1. Allison Burgos appeals an Unemployment Insurance Appeal Board

decision which denied her claim for unemployment benefits.  The Board concluded

that just cause existed for her discharge from employment at Perdue Farms.

. 2.  The appellant was employed by Perdue as a health improvement specialist

from September 2, 2008 through April 9, 2009.  On April 3, 2009, she suffered a

seizure while at work.  As a result of the seizure, her supervisor reviewed her medical

file.  There was no mention of any medical condition in the file; however, after the

seizure the appellant openly admitted that she began having seizures approximately

twenty years before.  Although the petitioner had been seizure-free for the past five

years, she made a conscious decision not to inform Perdue because she was

embarrassed and humiliated by the condition.  Additionally, she had been managing

the seizures with a doctor’s care. 

3. Initially Perdue suspended the appellant, but after three days discharged

her on the grounds that she had given a false response on her medical history

questionnaire.  More specifically, the appellant answered “no” to a question on the

employment application that asked whether she had a history of convulsions or

seizures.  The appellant, after filling out the medical history questionnaire, certified

that all information was true and acknowledged that she could be suspended or

dismissed if any information was found to be false.          

4. The appellant contends that the Board’s decision was materially
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incorrect.  She bases this argument on the fact that the Board reversed two prior

decisions of the Appeals Referee and Claims Deputy that found she was terminated

without just cause.  She contends that the Board made its decision without receiving

any additional evidence.  She also contends that the Board’s decision is incorrect as

a matter of law because she cannot be both suspended and fired for the same incident.

She argues that an employer cannot discharge an employee after suspending said

employee, unless there is an additional disciplinary infraction.  In other words, she

contends that the employer cannot punish an employee twice for the same conduct.

5.  The appellee contends that the Board had substantial evidence to support

its decision.  It argues that just cause for termination existed because the appellant

falsified medical records during the employment application process.  The appellee

also contends that the Board is responsible for its own review of the evidence and

makes its own determination on credibility.  It is irrelevant, the appellee contends,

that the prior hearings resulted in decisions favorable to the appellant.  It contends

that the only determination before the Court is whether Perdue had just cause to

terminate the appellant.     

6. In reviewing decisions from the Board, the court is limited to

consideration of the record which was before the administrative agency.1  The court

must determine whether the findings and conclusions of the Board are free from legal
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4  Johnson v. Chrysler Corp., 213 A.2d 64, 66 (Del. 1965). 
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each of 4 subsequent weeks ....”  19 Del. C. § 3314(2).  
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error and are supported by substantial evidence in the record.2  Substantial evidence

means such relevant evidence as a reasonable mind might accept as adequate to

support a conclusion.3  The court does not weigh the evidence, determine questions

of credibility, or make its own factual findings.4  The reviewing court merely

determines if the evidence is legally adequate to support the agency’s factual

findings.5  

7. The Board’s decision denying unemployment benefits was premised on

its finding that the appellant was discharged for just cause under 19 Del. C. § 3314.6

The term “just cause” denotes a wilful or wanton act in violation of either the
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employer’s interest, or the employee’s expected standard of conduct.7  Wilful or

wanton conduct is “that which is evidenced by either conscious action, or reckless

indifference leading to a deviation from established and acceptable workplace

performance.”8  In a termination case, the employer has the burden of proving just

cause.9

8. Violation of a reasonable company rule may constitute just cause for 

discharge, if the employee is aware of the policy and the possibility that termination

may result.10  This Court uses a two-step analysis to evaluate just cause: “1) whether

a policy existed, and if so, what conduct was prohibited, and 2) whether the employee

was apprised of the policy and if so, how was he made aware.”11  Knowledge of a

company policy may be established by evidence of a written policy, such as an

employer’s handbook,12 or by previous warnings of objectionable conduct.13 
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9. The appellant’s first contention, that the Board could not reverse prior

decisions without new evidence, is without merit.  “The Board may base its decision

on evidence previously submitted to the Appeals Referee or on new, additional

evidence.”14  In fact, the Board conducts its own review of the evidence and makes

its own determination of credibility that may differ from the conclusions and findings

of previous hearings.15  In addition, in this case Perdue did in fact present new

evidence – the medical questionnaire and a written statement signed by the appellant.

10. Turning next to the appellant’s contention that she could not be both

suspended and terminated for the same incident, it is clear from the record that Perdue

followed a single, continuous disciplinary action in terminating the appellant for

falsifying medical records.  The undisputed testimony of Perdue is that the appellant

was suspended pending a decision as to whether or not she should be terminated.  The

employer cannot be criticized for taking the precautionary step of investigating the

problem during the suspension period, before terminating the appellant.  

11. Finally, there is substantial evidence that the appellant was terminated

for just cause.  The appellant admits that she was not truthful when she answered the

question on the medical questionnaire regarding seizures.  It is undisputed that the

questionnaire fully explained the consequences of not being truthful. That

explanation of the consequences constituted company policy, of which the appellant

was aware.  Furthermore, it is well-settled Delaware law that when an employee
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wilfully makes false statements on an employment application, just cause for

discharge is established.16   

12. Therefore, since the Board’s decision is supported by substantial 

evidence and is free of legal error, its decision is affirmed

IT IS SO ORDERED.

     /s/   James T. Vaughn, Jr.    
 President Judge

oc: Prothonotary
cc: Order Distribution

File
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