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RIDGELY, Justice:



Defendants-Below/Appellees, Intercontinental Exg®rinc. and the Board
of Trade of the City of New York, Inc. (collectiyelthe “Defendants”), merged in
2007. Plaintiff-Below/Appellant, Mahyar Amirsalelvas a member of the Board
of Trade before the merger. The merger agreenetined that if a member,
including Amirsaleh, wished to continue in the ngwherged enterprise, the
member had to submit an Election Form specifyirgt fbreference by a stated
deadline. Amirsaleh did not receive the Electiamnf until after the deadline had
passed. Thereafter, the Defendants learned thaty nmaembers, including
Amirsaleh, had failed to submit the Election FornThe Defendants debated
whether or not to waive the deadline and ultimatity so. Then, in aad hoc
manner and without notice to any member, the Defetsd imposed a new
deadline. The Defendants decided that the Eledtiorm that Amirsaleh had
submitted was untimely. Of all the post-deadliedf Forms, Amirsaleh’s Form
was the only one that the Defendants deemed urytiamel refused to honor.

Thereafter, Amirsaleh filed this action allegingeésch of contract. The
Court of Chancery ruled in favor of the Defendantg/e conclude from the
undisputed facts that the Defendants waived thalirdeadline and also failed to
retract that waiver by providing reasonable nott¢heir new deadline. Because

the retraction of the waiver was invalid as a mratfelaw, Amirsaleh’s Election



Form was timely. The judgment of the Court of Glexy is reversed and the
matter is remanded for further proceedings consdistéh this Opinion.
The Parties

Intercontinental Exchange, Inc. (“ICE”) is a Delaeacorporation that
operates regulated exchanges, trading platfornts ckearing houses. The Board
of Trade of the City of New York, Inc. (“NYBOT"), hich post-merger was
named ICE Futures U.S., Inc., is a Delaware cotmoraand wholly owned
subsidiary of ICE. NYBOT also operates as a comt@sdexchange and offers
trading in futures and options. Before the megfahose entities, NYBOT was a
member-owned, New York not-for-profit corporatio@wnership interests in that
corporation were represented by exchange membershigmirsaleh is an
individual who owned two membership interests inBOT. Those membership
interests gave Amirsaleh the right to trade on NYBC(exchange.

The Merger Agreement and Election Form

On September 14, 2006, NYBOT entered into an Agezg¢mand Plan of
Merger (the “Merger Agreement”) with ICE and ICEiholly owned subsidiary,
CFC Acquisition Co. (“CFC”). The Merger Agreemeabvided that NYBOT's
predecessor would be merged with and into CFC“{#tezger”).

The Merger Agreement provided that each NYBOT mesibp interest

(“Membership Interest”) would be converted intoheit 17,025 newly issued



shares of ICE common stock or $1,074,719 in caskome combination of shares
and cash. The Merger Agreement also provided dagh NYBOT member

(“NYBOT Member”) was permitted to elect the form ainsideration the member
preferred to receive. But, the Merger Agreemexedithe total amount of cash
that ICE would pay in connection with the Mergef400 million. If the available

cash consideration was either over- or under-sidetr the Merger Agreement
provided for apro rata reallocation. The Merger Agreement also impotyant
provided that if a NYBOT Member failed to elect theem of consideration he

preferred to receive, that NYBOT Member would auttinally receive the form

of consideration that was undersubscribed.

The Merger Agreement also provided the procedurewhich NYBOT
Members could make their elections: An electiomf@fElection Form”) would be
mailed to NYBOT Members. The Election Form woulibw each NYBOT
Member to specify which form of consideration -eckt or cash -- the member
preferred to receive. A NYBOT Member also couldram from indicating a
preference and instead receive whatever form osidenation that thero rata
reallocation required. The Merger Agreement furthmvided that to effect an
election of stock or cash, the exchange agent re, f@omputershare -- had to
receive the Election Form by a specific date antet{the “Election Deadline”),

which was defined as “on or before 5:00 p.m. onfiftle day before the NYBOT



Members Meeting (or such other time and date asd@ENYBOT may mutually
agree).” If the Election Form was not received thg Election Deadline, the
Merger Agreement provided that the relevant Mentbprdnterests would be
treated as if the NYBOT Member had made no eledtidp Election Shares™.

Six days after the parties executed the Merger &gent, ICE publicly filed
that document with the Securities and Exchange GOesiom (“SEC”).
Approximately two months later, ICE and NYBOT fileddefinitive joint proxy
statement and prospectus (the “Proxy StatemenfiBctiss”) with the SEC.
Copies of the Proxy Statement/Prospectus were chéoleall NYBOT Members.
The Election Form was not mailed at that time,thetProxy Statement/Prospectus
advised NYBOT Members that the Election Form woldliow in a subsequent
mailing. The Proxy Statement/Prospectus also adiséYBOT Members that the
exact date and time of the Election Deadline wddddisclosed in that mailing.
Amirsaleh received the Proxy Statement/Prospectdseturned his proxy, voting
in favor of the Merger, on November 28, 2006. THerger was ultimately

approved on December 11, 2006.

! The Election Form was not the only document thd4BRT Members were required to submit.
NYBOT'’s post-Merger bylaws provided that any NYB®Ember who wished to retain trading
rights in the new enterprise was required to: (&h @t least 3,162 shares of ICE common stock
after the Merger, and (2) pledge those shares eéordance with a NYBOT Membership and
Pledge Agreement and Pledge Addendum (the “Pledgyeeinent”). The Pledge Agreement
was due no later than February 1, 2007. In sum, tN¢ BOT Members needed to complete and
timely submit both an Election Form and a Pledges&ment to continue in the new enterprise.
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Suboptimal Process
In early- or mid-December, Amirsaleh instructed Bisecutive assistant,

Donna Stavrinou, to follow up with NYBOT Member 8ees regarding the
Merger. NYBOT Member Services told Stavrinou tthe Election Forms would
be mailed soon. On December 19, 2006, the Eleddomms were mailed to
NYBOT Members at their addresses of record. Arefsalid not receive the
Election Form in the mail. Although the Merger Agment and Proxy
Statement/Prospectus did not identify a specifie diar the Election Deadline, the
first page of the Election Form provided: “ELECTIAGDEADLINE: JANUARY
5, 2007.” The third page of the Election Form lert stated:

Election Deadline. To be effective, an electiontlois election

booklet must be properly completed, signed, defigieio and

received by [Computershare] no later than the Hlect

Deadline. All elections will be irrevocable afte00 p.m., New

York City time, on the Election Deadline, whichJdanuary 5,

2007. NYBOT Members and NYBOT Member Firms whose

election booklets are not so received will not Indited to

specify their preference as to the form of mergersaeration

that they may receive and will be deemed to havdena“no

election” with respect to their NYBOT Membership
Interests. . . .

When the Defendants learned that some NYBOT Membaduding
Amirsaleh, had not submitted the Election Form iy January 5, 2007 Election
Deadline (the “Initial Deadline”), the Defendantssitated in deciding whether to

continue accepting Election Forms. The Defendeniiglly decided not to accept



Election Forms after the Initial Deadline, unless NYBOT Member could show
that the Defendants caused the delay, such a®bgxXdmple) mailing the Election
Form to the wrong address. The Defendants thesidered whether the Initial
Deadline should be extended to January 8, becaasdes@nvice was suspended on
January 2 for the National Day of Mourning (recagmy President Ford’s
passing). On January 9, the Defendants decidetbrettend the Initial Deadline
because they had not received any Election Fornteammail the previous day.
But, during the next few days the Defendants reszeseveral Election Forms from
NYBOT Members who complained about the processtlarghtened to sue if their
Election Forms were not honored. The Defendantgtaiaed a list of those
complaints, for the apparent purpose of analyzihgther any of them had merit.
The Defendants eventually decided not to use i$tat |

The Merger then closed on January 12 -- one week thfe Initial Deadline.
After the Merger closed, there was a limited penbtime available to process the
data contained in the Election Forms. The MerggreAment provided that,
within ten business days after the closing of therdér, ICE was contractually
obligated to “cause [Computershare] to effect tlh@cation among the Members
of rights to receive ICE Common Stock and/or caslkhe Merger in accordance
with the Election Forms” and the Merger Agreemeraf®cation and proration

provisions. The Merger consideration was to b&itiged by January 29, 2007.



Five days after the Merger closed, on January bé&, ICE legal team
concluded that the Defendants should waive thealrleadline and continue to
accept Election Forms. ICE Chairman and CEO Jefagrecher primarily drove
that decision, intending to accommodate as marmyHB#tction Forms as possible.
In a 3:11 p.m. email to Linda Chin of NYBOT Meml&ervices, Donnie Amado
of Computershare sought to achieve that objectivattaching a spreadsheet that
listed all fifty-one NYBOT Members (including Amaseh) who had not yet
submitted Election Forms. Chin used that listdatact those NYBOT Members.
Chin called Amirsaleh’s office and left a message.

The next morning (January 18), Chin called Amirsaeoffice again and
left another message. That afternoon, at 4:40, (stavrinou returned Chin’s call
and learned that Amirsaleh had to submit an Elediorm to continue in the new
enterpris€. Stavrinou informed Chin that Amirsaleh was trawgl Amirsaleh’s

travel itinerary reflects that he was scheduledbdoin flight from Newark, New

2 Chin and Stavrinou had spoken over the phone @ys @arlier when Chin was instructed to
contact NYBOT Members who had not yet submitted ledd®e Agreement. Because the
Defendants had not yet decided whether to conttou@ccept Election Forms, Chin only
discussed the topic of Election Forms if the NYBO®IEmMber specifically referred to it, even
though the Proxy Statement/Prospectus providedthi®aElection Form would be available to
any NYBOT Member “upon such NYBOT [M]ember’s reaable request.” An apparently
confused Stavrinou asked Chin for “anything relatedhe [M]erger,” because Amirsaleh had
received nothing. But, Chin only told Stavrino@ttiAmirsaleh needed to complete the Pledge
Agreement to maintain his membership. Chin themdathe Pledge Agreement to Stavrinou,
and Amirsaleh timely submitted it. The record eets that Chin spoke with other NYBOT
Members on that day, encouraging them to submiEteetion Form. Chin recalled: “Some of
them [were] clueless, and | [told] them [] what'simg on, and | brought up the election
booklet.”



Jersey to Las Vegas, Nevada from 4:25 p.m. to 1048 In a 4:50 p.m. email to
Amirsaleh and Stavrinou, Chin attached an eleatrgarsion of the Election Form
and wrote: “In the attempt to save your Membershgdsase complete attached
and fax a copy to Computershare...and overnighé original to
Computershare . . ..” Chin also added: “I camu@rantee that his booklet will be
accepted.”

Three hours later, Computershare received theBHEsttion Form that the
Defendants deemed timely. That Form was submitjelevin Davis® Although
Davis attached his Election Form in a 5:20 p.m. ierta NYBOT Member
Services, that Form was not technically “receivedtil NYBOT Member Services
forwarded Davis’ email to Computershare at 7:38 .p.rRven then, Davis’s
Election Form was deficient in several respécts.

Amirsaleh faxed his completed Election Form, in ebhihe elected to

receive 100% stock for each of his two NYBOT Mengbgy Interests, to

% The record reflects that Davis called ICE Chairrmad CEO Jeffrey Sprecher on one of the
few days after January 12, 2007. Sprecher knewsDaas a large ICE customer and the CEO
of one of the world’s largest commodity exchangmadhg firms. Although Davis did not call to
discuss Election Forms, Sprecher initiated a caatam about that topic. Sprecher asked Davis
if he had submitted his Election Form before thédhDeadline. Davis did not know. Sprecher
advised Davis to submit the Election Form if he hatlalready done so.

* Pursuant to the Election Form instructions, arctida could be made by: (1) providing the
name and address of the holder of the NYBOT Menhlyersterests, as well as the number of
NYBOT Membership Interests, in a specified box,d@npleting a tax form, and (3) returning
the Election Form to Computershare. Davis failegrovide his name, address, and number of
Membership Interests in the specified box. Dalge &iled to complete the tax form. Finally,
Davis sent the Election Form to NYBOT Member Sersidnstead of Computershare.
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Computershare the next day (January 19), at appedgly 2:06 p.m., which was
11:06 a.m. in Las Vegas. Then, approximately omer lhater, Davis corrected a
deficiency in his earlier submission.

Despite the fact that the proration and allocapoocess was delayed until
January 22 (at the earlie§he Defendants treated Amirsaleh’s submission on
January 19 as untimely, and deemed Amirsaleh’s Meship Interests as “No
Election Shares.” Because the cash componenteoMiérger consideration was
sufficiently undersubscribed, each “No Election ®hareceived all cash
consideration. Consequently, Amirsaleh lost hisBXDIT trading rights and did
not receive any shares of ICE common stock in exghafor his NYBOT

Membership Interests.

® In a January 18 email, NYBOT Managing DirectoMe#mber Services Helene Recco advised
Davis that he might need to complete an addititevalform and that Recco could provide that
form if necessary. On January 19, at 9:25 a.mnnid Amado of Computershare replied to
Recco’s email, stating that the Election Form “rjed{l to be filled out completely and
overnighted to [Computershare] with the [tax fofm]n a 2:04 p.m. email to Davis’s assistant,
Recco wrote: “Please have the attached [tax foonjmeted and faxed to Computershare . . . .”
Davis’s office finally faxed the tax form to Recee not Computershare -- at 3:10 p.m. on
January 19.

® The record reflects this delay. On January 19:47 p.m., Amado emailed Recco, writing:
“Are you still in? Please call me asap ... .'heTnext day (January 20) at 8:10 a.m., Recco
emailed Amado, writing: “I was unable to open timead with the spreadsheet. | confirmed the
message and asked for the release but | have caved it yet. [I'll call later if | still have a
problem.” At 8:57 a.m., Amado replied to Recco aaghied ICE Assistant General Counsel
Andrew Surdykowski. Amado attached a spreadsheéfptrovided the information for proration
and allocation of the shares. Amado instructedcReo fill in two additional columns in that
spreadsheet before Computershare could “start tergdthe shares.” Amado also asked
Surdykowski to “work with” Recco. In a differenétsof email exchanges, Amado sent Recco a
spreadsheet on January 19, at 6:57 p.m. Reccedeph January 22, at 4:44 a.m., stating: “I
can’'t open this file. I'll call you later this maing.”

10



Procedural History

Amirsaleh filed this action in the Court of Changealleging that the
Defendants had breached their obligations undeiMérger Agreement and the
implied covenant of good faith and fair dealing.mitsaleh asked the Court of
Chancery to order the Defendants to issue to hiareshof ICE in the same
amount, and on the same terms and conditions, &s w&ued to other NYBOT
Members who had elected to receive stock considerat the Merger, and to
reinstate his two Membership Interests. Thereafter Court of Chancery issued
three Memorandum Opiniors.

In Amirsaleh |® the Court of Chancery determined that although raatéeh
was not a party to the Merger Agreement, he negkass had standing to bring
this action because NYBOT Members were explicithd antentionally granted
meaningful benefits in the contratt. The Court of Chancery then addressed
Amirsaleh’s argument that the Defendants breachedMerger Agreement by
improperly deciding that his Election Form was om@ly. The Court of Chancery
rejected that argument, explaining:

According to the Election Form, the deadline was foe
January 5, 2007.

" Amirsaleh v. Bd. of Trade of City of New York, l#anirsaleh ), 2008 WL 4182998 (Del. Ch.
Sept. 11, 2008)Amirsaleh v. Bd. of Trade of City of New York, I@anirsaleh 1), 2009 WL
3756700 (Del. Ch. Nov. 9, 200Hmirsaleh v. Bd. of Trade of City of New York, I#mirsaleh
l11), 2010 WL 177681 (Del. Ch. Jan. 19, 2010).

82008 WL 4182998 (Del. Ch. Sept. 11, 2008).

°1d. at *4-5.
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That clear pronouncement notwithstanding, the gcor
demonstrates that the [D]efendants accepted tharamiy late
[E]lection[] [Forms] of twenty-five NYBOT membersebveen
January 5 and 18. Defendants retort with the aeguinthat
they set a second, later deadline of January X&.2@lthough,
as noted above, the evidence in the record igdan tlear that
NYBOT and ICE affirmatively set January 18, 2008, the
authoritative and final deadline, the evidence lesarc that no
elections were accepted as timely after that dditeus, there is
no genuine issue of material fact as to whetharadrilCE and
NYBOT “mutually agree[d]” to stop accepting elect
pursuant to section 4.3(b) of the Merger Agreenansome
point after January 17 but before Amirsaleh suladittis form
on January 1%’

In accordance with that analysis, the Court of Ceay granted the Defendants’
motion for summary judgment on the claim for breatthe Merger Agreemernt.
But, the Court of Chancery denied the Defendant#ion for summary judgment
on the implied covenant of good faith and fair degkclaim® In Amirsaleh 1|*3
the Court of Chancery likewise denied Amirsalehttion for summary judgment
on the implied covenant of good faith and fair degiclaim because Amirsaleh
had failed to demonstrate the absence of a geissne of material facf.
Thereafter, the Court of Chancery held a three-tteg} to determine

whether bad faith had motivated the Defendantsistt@t to accept Election Forms

191d. at *7.

11d. at *5-7.

121d. at *7-9.

132009 WL 3756700 (Del. Ch. Nov. 9, 2009).
%1d. at *5-6.
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in an ad hoc manner after the Initial Deadlif2. In a post-trial Memorandum
Opinion -- Amirsaleh II° -- the Court of Chancery found that the entirecpss
could have been much better organized, describingsi “haphazard” and
“somewhat disjointed” The Court of Chancery also found that the deuisiot
to accept Election Forms after January 18, was rfiadbe moment,” most likely
during the evening of January 18, or the morningafuary 19 -- approximately
two weeks after the Initial Deadlif@. The Court of Chancery found that the
Defendants made that decision after consulting @imputershar®, but that the
exact time of that decision could not be determffledhe Court of Chancery
ruled in the Defendants’ favor, concluding that befendants made a good faith
attempt to accommodate all NYBOT Members who hadsubmitted Election

Forms by the Initial Deadlin®. This appeal followed.

> Amirsaleh 11| 2010 WL 177681, at *1.
162010 WL 177681 (Del. Ch. Jan. 19, 2010).
71d. at *3.
d.
91d. The Court of Chancery found that email correspmoé between the Defendants and
Computershare demonstrated that they never detedneixactly how much time Computershare
needed to calculate and distribute the merger deraiion by the January 29 distribution
deadline.ld. The Court of Chancery found that the Defendaatdcchave been more diligent in
that respectld.
21d. at *3 n.13. On January 19, at 10:26 a.m., DoAmedo of Computershare sent an email
to ICE Assistant General Counsel Andrew Surdykovesid Helene Recco of NYBOT Member
Services. Amado wrote: “Attached is the list olders that have not came [sic] in. Andrew
please confirm that the last election we are aatgp$ Mr. Davis.” Recco forwarded that email
to NYBOT’s General Counsel Audrey Hirschfield a48 p.m. At some point in time on January
%19, Surdykowski confirmed that Davis’s Election fowould be the last timely submission.

Id. at *9.
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On appeal, Amirsaleh argues, among other things,“the clear purpose of
the [E]lection [D]eadline was to give notice to NOB [M]embers of the time and
date by which they had to submit their [E]lectioR]drms,” and that the
“Defendants’ failure to communicate the [E]lectifiD]eadline undermined that
purpose and deprived [Amirsaleh] of informatiortical to his ability to ensure he
submitted an [E]lection [Form] that would be horthte Amirsaleh contends that
the Court of Chancery erred in concluding thatHiection Form was untimely.

Analysis

We review the Court of Chancery’s conclusions @f e novg® and that
Court’s factual findings with a high level of dedece?® We will not set aside the
Court of Chancery’s factual findings “unless theg alearly wrong and the doing
of justice requires their overturd® Although the parties have primarily focused
upon the implied covenant of good faith and famloey, we decide this case on an
alternative ground raised by Amirsaleh: that thdelddants “failed to set and
communicate a new [E]lection [D]eadline.” That @amgent is more properly cast

in terms of waiver.

%2 Stegemeier v. Magnes§28 A.2d 557, 561 (Del. 1999) (citinEmmons v. Hartford
Underwriters Ins. Cq.697 A.2d 742, 744 (Del. 1997)).

23 Montgomery Cellular Holding Co., Inc. v. DobJ&80 A.2d 206, 219 (Del. 2005) (citifghn
v. Lynch Commc’n Sys., In638 A.2d 1110, 1114 (Del. 1994)).

241d. (citing Levitt v. Bouvier287 A.2d 671, 673 (Del. 1972)).
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Initial Deadline Waived

It is well settled in Delaware that a party may weaicontractual
requirements or conditiods. But, the standards for demonstrating waiver e th
voluntary and intentional relinquishment of a knoright -- are “quite exacting®®
“[The doctrine] implies knowledge of all materiadcts and an intent to waive,
together with a willingness to refrain from enfogi those [] rights.®’
Furthermore, the facts relied upon to demonstrat&zer must be unequivoca.
Applying those principles, we have held that threEments must be demonstrated
to invoke the waiver doctrine: (1) that there iseguirement or condition capable
of being waived, (2) that the waiving party knowstat requirement or condition,
and (3) that the waiving party intends to waivet tiegluirement or conditioff.

The record in this case reflects that all thre¢hoke elements were clearly
established. The Initial Deadline to submit ElectiForms was a condition
capable of being waived. The Merger Agreement Eledtion Form specifically
informed the parties of the consequence of failingsatisfy that condition:

‘“NYBOT Members . . . whose [E]lection [Forms] aretj] received [by the Initial

Deadline] will not be entitled to specify their fgeence as to the form of [M]erger

% Bantum v. New Castle Cnty. Vo-Tech Educ. Asg8h A.3d 44, 50 (Del. 2011) (citing
,ZAGeroGlobaI Capital Mgmt., LLC v. Cirrus Indus., In871 A.2d 428, 444 (Del. 2005)).
Id.
T1d,
8 1d.
?%|d. at 50-51.
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consideration that they may receive . . ..” Theddddants knew of that condition.
Throughout the entire “suboptimal process,” the dbefaints debated whether to
waive the Initial Deadline and continue to accepecion Forms. Then, the
Defendants finally decided to waive the Initial Obkae in an effort to
accommodate NYBOT Members who had not submitte&lantion Form by the
Initial Deadline. The Defendants’ intent to doveas unmistakably clear.
Waiver Not Retracted

A waiving party typically is prohibited from retrieg its waiver if the non-
waiving party has suffered prejudice or has reti@tlis detriment on the waivét.
By the same token, the waiving party may retraetwhaiver by giving reasonable
notice to the non-waiving party before that parigs hsuffered prejudice or

materially changed his positich.

% Bailey v. State525 A.2d 582, 1987 WL 37178, at *2 (Del. 1987ABLE) (“[l]t does not
appear that the State has changed position orredfgpecific prejudice as a result of defendant’s
attempted withdrawal of the waiver.”YRoam-Tel Partners v. AT&T Mobility Wireless
Operations Holdings In¢. 2010 WL 5276991, at *9 (Del. Ch. Dec. 17, 2010Dur
courts . . . look to whether the non-waiving pangs been prejudiced by the waiving party’s
attempt to rescind its prior waiver.”) (citationmitted); 13SAMUEL WILLISTON & RICHARD A.
LORD, A TREATISE ON THELAW OF CONTRACTS § 39:20 (4th ed.) (“Under general principles of
contract law, a party who has made a waiver affigcéin executory portion of a contract may
retract the waiver by notifying the other partytteaict performance of any term waived will be
required, unless such a retraction would be urjasause of a material change of position made
in reliance on the waiver.”); BSTATEMENT (SECOND) OF CONTRACTS § 84 cmt. f (“|W]here the
requirement of a condition is waived in advance, phomisor may reinstate the requirement by
giving notice to the other party before the lattas materially changed his position.”).

! Bailey, 1987 WL 37178, at *2Roam-Tel Partners2010 WL 5276991, at *9 (citations
omitted); 13SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THELAW OF CONTRACTS

§ 39:20 (4th ed.); BSTATEMENT (SECOND) OF CONTRACTS § 84 cmt. f. See alsol4 SA\MUEL
WILLISTON & RICHARD A. LORD, A TREATISE ON THELAW OF CONTRACTS 8 46:14 (4th ed.)
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Here, the Defendants waived the Initial Deadlin€hin’s warning to
Amirsaleh (“I cannot guarantee that his booklel W accepted.”) did not operate
to retract that waiver, because the Defendantsrrgase Amirsaleh, or any other
NYBOT Member, reasonable notice of their new etettileadline. Instead, the
Defendants engaged in au ho¢ “suboptimal process” to establish that new
deadline retroactively. As a result, Amirsalehferdd the prejudice of losing his
NYBOT trading rights. Because the Defendants waithe Initial Deadline and
the retraction of that waiver was invalid as a eratff law, the Election Form that
Amirsaleh submitted on January 19, 2007, at 2:06.,pwas properly filed and
timely received. The Defendants must honor thatti€le Form.

Conclusion
The judgment of the Court of ChanceryREVERSED and this matter is

REMANDED for further proceedings consistent with this Opimi

(“[T]he waiving party can retract the waiver .hy. again specifying a reasonable time within
which the performance must be rendered.”). Inmotioatexts, this Court has held that “[o]nce a
right is waived, it is gone forever.See Harleysville Ins. Co. v. Church Ins. (202 A.2d 356,
364 (Del. 2005) (citingHanson v. Fidelity Mut. Ben. Corpl3 A.2d 456, 460 (Del. Super.
1940)).
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