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STRINE, Chief Justice:



[. Introduction

This appeal arises out of the entry of a judgmgntdnfession against the
defendants, Michael A. Zimmerman and Connie Jo Zeémman, by the Superior Court.
The Zimmermans argue that the Superior Court errédo ways. First, the
Zimmermans argue that they were residents of Fdaaitcthe time the document
authorizing judgment by confession was executed that — because the plaintiff,
Customers Bank, did not file the affidavit thatD®él. C.§ 2306(c) and Superior Court
Civil Rule 58.1(a)(3) require to be filed before throthonotary can enter judgment by
confession against a non-resident — the entryddment by confession against them
was barred by § 2306(c) and Rule 58.1. Secondithenermans argue that the Superior
Court erred in finding that they had knowingly gltigently, and voluntarily waived their
right to notice and a hearing before judgment wdsred against them.

Although the Zimmermans are correct that § 230&(c) Rule 58.1(a)(3) require
the plaintiff to file an affidavit before thgrothonotarycan enter a judgment by
confession against a defendant who was not a r@sid®elaware at the time the
document authorizing judgment by confession waseel, there is no such requirement
for a judgment by confession that is entered bySteerior Court itself. In fact, 1Del.

C. 8 2306(h) specifically permits the Superior Cdaradopt its own rules governing the
entry of judgment by confession by the Superior iCiself, and the implementing rule,

Superior Court Rule 58.2, does not require thalaffit specified in § 2306(c). Because
the judgment by confession in this case was enteye¢tle Superior Court, and all of the

requirements of Rule 58.2 — which governs judgmésgtsonfession that are entered by
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the Superior Court — were satisfied, Customers Bafalure to file the affidavit that
would have been required by Rule 58.1 if the protitary had entered the judgment by
confession is not a reason for reversal. Furthezpas required by Rule 58.2, the
Superior Court held a hearing at which the Zimmersnaere present and where they had
the opportunity to present evidence and argumante® question of whether they had
knowingly, intelligently, and voluntarily waivedeir right to notice and a hearing before
judgment was entered against them. After the hgathe Superior Court issued an
opinion finding that the Zimmermans had knowingielligently, and voluntarily
waived their rights, and only then entered judgniigntonfession against the
Zimmermans. Because that finding was supportetthéyecord, we affirm the Superior
Court’s entry of judgment by confession againstZlmemermans.
1. Background

In 2006, the Zimmermans obtained two separate caniakdéoans, totaling
$602,163.30 and $1,558,792.95 respectively, frogieational Bank, the predecessor
in interest to Customers Bank. It is undisputeat the Zimmermans later defaulted on
these loans and entered into a forbearance agréemdnne 21, 2011 (the “Forbearance
Agreement”). Paragraph 22 of the Forbearance Ageeé provided:

WARRANT OF ATTORNEY TO CONFESSJUDGMENT

BORROWERS AND SURETY EACH IRREVOCABLY AUTHORIZE

AND EMPOWER ANY ATTORNEY OR ANY CLERK OF ANY

COURT OF RECORD, UPON THE OCCURRENCE OF AN EVENT OF

DEFAULT UNDER THIS AGREEMENT OR THE LOAN
DOCUMENTS, TO APPEAR FOR ANIRONFESS JUDGMENT



AGAINST EACH AND ALL OF THEM FOR SUCH SUMS AS ARE

DUlE AND/OR MAY BECOME DUE ON ANY OF THE LIABILITIES
The Forbearance Agreement contains forty paragraphs paragraph is one of only
two paragraphs that are in all capital lettersiartle only paragraph in the Forbearance
Agreement with a bold header.

In addition to the Forbearance Agreement, the Zemmans each executed a
Disclosure for the Confession of Judgment acknogitegithat the Confession of
Judgment provision in the Forbearance Agreemenbkad called to their attention, that
they understood that the provision permitted CustsnBank to enter judgment against
them without notice or opportunity for a hearinggdhat the waiver of the right to notice
and a hearing was knowing, intelligent, and volanfaThe Forbearance Agreement also
provided that all notices, requests, demands, #met gommunications were to be sent to
the Zimmermans at an address in Dover, Delawateavitopy sent to their attorndy.

Based on the Warrant of Attorney to Confess Judgmethe Forbearance
Agreement, Customers Bank filed a complaint angbsttpng affidavit in the Superior
Court seeking the entry of a judgment by confesageainst the Zimmermans by the
prothonotary under Superior Court Civil Rule 58The Zimmermans opposed the entry
of a judgment by confession and a hearing was Iefiore the Superior Court on
September 27, 2013. At that hearing, the Zimmegsmagued, among other things, that

at the time the Forbearance Agreement was exetugdvere residents of Florida and

! Appendix to Opening Br. at A15.
2 Appendix to Answering Br. at B21-24.
% Appendix to Opening Br. at A17.



that Customers Bank had not complied with the megquents for entry of judgment by
confession against a non-resident under Rule 5Bhe. Zimmermans also argued that
they did not knowingly, intelligently, and voluniigrwaive their right to notice and a
hearing before judgment could be entered agaiest thAfter deliberating on the hearing
record, the Superior Court issued a formal opimniNovember 22, 2013 holding that
the Zimmermans’ waiver of their right to notice amtflearing had been knowing,
intelligent, and voluntary, and entered judgmentbgfession against the Zimmermans
in the amounts of $602,163.30 and $1,558,792.95.
[11. Analysis

The Zimmermans’ first argument, that Customers Bar&d to comply with the
requirements of 1Del. C.§ 2306(c) and Superior Court Civil Rule 58.1(a))cupied
the bulk of oral argument and has a confusing gualection 2306 of Title 10 of the
Delaware Code provides that a judgment by confassiay be entered by the
prothonotary if certain procedures are used. Agefendants who were not residents of
Delaware at the time the document authorizing thdassion of judgment was executed,
to have a judgment by confession entered by thinpnotary under 10el. C.8 2306(c),
the plaintiff must file an affidavit executed byetdefendant which (i) states the sum of
money for which judgment may be entered, (ii) atites entry of judgment in the
Superior Court of Delaware in and for a specifiarty, (iii) states the defendant’s
contact with Delaware, and (iv) includes the mailaddress and residence where the

defendant would most likely receive mail. Supe@aurt Civil Rule 58.1(a)(3) provides

* Customers Bank v. Zimmerma&@013 WL 6920558 (Del. Super. Nov. 22, 2013).
4



that: “In the case of a debtor who was a nonresidetine time of the execution of the
document, the plaintiff shall also file the affidiarequired by 1@el. Code§ 2306(c).”

The Zimmermans listed an address in Dover, Delaaaithe address where they
would like all notices under the Forbearance Agresinto be sent, and they never
notified Customers Bank that they would like to @ that address or argued that they
received inadequate notice under the ForbearanoeeAtent. In fact, at oral argument,
their counsel admitted that he voluntarily accesedice for them. Nonetheless, the
Zimmermans argued to the Superior Court that thesewesidents of Florida at the time
they executed the Forbearance Agreement and tisio@ars Bank had therefore not
complied with the requirements of § 2306(c) andeRag.1(a)(3) because Customers
Bank did not file the 8§ 2306(c) affidavit. The ®ujr Court acknowledged in its
opinion that the Zimmermans had raised this argunben never addressedit.

Section 2306 and Rule 58.1 address the situatia@arend judgment by confession
is entered by the prothonotary. But § 2306 andSiingerior Court Civil Rules also
provide for the entry of judgment by confessionthwy Superior Court itself, rather than
by the prothonotary. Section 2306(h) provides:

In addition to the procedure herein set forth, $uperior Court may adopt

rules for confession of judgments by defendantgasliin open court;

provided, however, the debtor is afforded a judidietermination on the

guestion of whether he or she has understandinglyas any of his or her

constitutional rights concerning the entry of judgrn and the right to
execution thereon.

°1d. at 2-3.



The Superior Court adopted such a rule when it @dbRule 58.2. Rule 58.2(a) provides
that:

A judgment by confession may be entered in opentdoy the Superior

Court either for money due or to become due, osdoure the obligee

against a money contingent liability, or both, dw tapplication by the

obligee or assignee of a bond, note or other dfdigaontaining a warrant

for an attorney-at-law or other person to confasginent.
The language of Rule 58.2(a) expressly contempéatay of a judgment by confession
by the Superior Court based on an obligation tbatains a warrant for an attorney-at-
law to confess judgment. A warrant for an attorteegonfess judgment is a written
instrument “addressed to one or more attorneysleoks of court . . . authorizing them,
generally to appear in some specified court omy@urt, on behalf of the person giving
it, and there to confess judgment in favor of sqaeicular person therein named, in an
action of debt.® Paragraph 22 of the Forbearance Agreement iglg)arch a warrant
for an attorney to confess judgment. That paragraged WARRANT OF
ATTORNEY TO CONFESS JUDGMENT,” stated that the Zimmermans empowered
“any attorney” to “appear for and confess judgnagdinst” them under the Forbearance
Agreement. Thus, Rule 58.2 authorizes the Superior Couenter judgment by
confession on the basis of a warrant for an atiotoeonfess judgment, like the one in
Paragraph 22 of the Forbearance Agreement.

Rule 58.2(b) then sets forth the procedures thest tne complied with before a

judgment by confession can be entered by the Sup€aurt:

® VICTOR B. WOOLLEY’S PRACTICE IN CIVIL ACTIONS AND PROCEEDINGS IN THELAW COURTS IN
THE STATE OF DELAWARE § 783 (1906).
" Appendix to Opening Br. at A15.



Application for the entry of judgment by confessianopen court shall be
as follows:
(1) The plaintiff may appear at any motion day assalibed by
Rule 58.1(g)(1), together with the defendant obligo
(2) A court reporter shall make a record of thecpealings.
(3) The plaintiff shall provide the Court with thalowing:
(i) A praecipe in the form prescribed by Rule 58)1).
(i) The original document authorizing confessioh jadgment,
together with a completely legible photocopy foe tRrothonotary
and each defendant obligor against whom judgmeeijsested.
(4) The plaintiff shall prove:
(i) The genuineness of the obligation, the sigretfrthe defendant
obligor against whom judgment is sought and thentitle of the
defendant obligor appearing in the Court.
(i) the defendant obligor has effectively waivedbligor's
constitutional rights concerning the entry of thelgment and the
right to execution thereon.
(5) The court shall make such orders as are apptepmcluding the
assessments of costs. Any judgment entered shaflnbl to the same
extent as a judgment entered after a trial.

Neither § 2306(h) nor Rule 58.2 require a plairttffile the 8§ 2306(c) affidavit when
judgment by confession is entered by the SuperanC Because the Superior Court
itself entered the judgment in this case, rathan tihe prothonotary, if the procedures
that the Superior Court followed complied with R6& 2, then there is no harm to the
Zimmermans that would justify reversal. Under Rof8e2(4)(ii), the Superior Court was
required to determine whether Customers Bank hadeorthat the Zimmermans
knowingly, intelligently, and voluntarily waivedeir rights to notice and a hearing.
Thus, we address the Zimmermans’ second argumethiat-they did not knowingly,
intelligently, and voluntarily waive those rights as part of our inquiry into whether

Rule 58.2 was satisfied.



The procedures followed by the Superior Courhathtearing on September 27,
2013 satisfied all of the requirements in Rule 5&8»th Customers Bank and the
Zimmermans appeared at the hearing, a court repeéae present and the proceedings
were recorded, Customers Bank had provided theriBuggourt with both the praecipe
described in Rule 58.1(a)(1) and the Forbearancegkgent authorizing confession of
judgment, and, most importantly, the Superior Castied an opinion — after a full
hearing where the Zimmermans presented evidencarguehents — holding that
Customers Bank had proven that the obligation vessime and that the Zimmermans
had knowingly, intelligently, and voluntarily waigeheir constitutional rights.

On appeal, the Zimmermans argued that the Sup@aort erred in concluding
that they knowingly, intelligently, and voluntariyaived their rights to notice and a
hearing before the entry of judgment. This Couwustrdefer to the Superior Court’s
findings of fact as long as those facts are su#fitty supported by the record and are the
product of an orderly and logical deductive proc&skhe Superior Court’s findings —
that the Zimmermans (i) knowingly, intelligentlyngvoluntarily entered into the
Forbearance Agreement and (ii) waived their rightatice and a hearing before entry of

judgment — were supported by ample evidence imeherd® Thus, we affirm the

&Int’'l Telecharge, Inc. v. Bomarko, In@66 A.2d 437, 438 (Del. 2000) (“[W]e defer to the
determination of the trial judge if the findingeaupported by the record and the conclusions
are the product of an orderly and logical deducpirecess.”).

® Customers Bank v. Zimmerma&913 WL 6920558, at *4 (Del. Super. Nov. 22, 2013
(explaining that the (i) that the Zimmermans wexgresented by an attorney, (ii) that the
“Warrant of Attorney to Confess Judgment” provisiorthe Forbearance Agreement was “clear,
conspicuous, and unambiguous,” (iii) that the Zinmmans had prior experience with similar
provisions, and (iv) that the Zimmermans were ssiptated business professionals who were
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Superior Court’s determination that Customers Banét its burden in showing that the
[Zimmermans] made an effective waiver of their goecess rights for the purposes of
entering a confession of judgment” on the basianaf for the reasons given in the
Superior Court’s thoughtful opinion belot.

Because the judgment in this case was entereleb$uperior Court itself instead
of the prothonotary and the requirements of Rul@ B&re satisfied in full, the Court
inquired at oral argument on appeal as to whetieparties had actually proceeded, or
could have proceeded, under Rule 58.2, a rule addpt authorization of § 2306(h).
Although counsel seemed surprised by and unsutteeadnswer to the Court’s question
regarding the applicability of Rule 58.2, the riais that the record indisputably
demonstrates that the procedures used by the Su@urt satisfied the requirements of
§ 2306(h) and Rule 58.2.

If the Zimmermans were residents of Florida whHenForbearance Agreement
was executed, then the prothonotary would not Ih@esn able to enter a judgment by
confession against them under Rule 58.1 withouathdavit required by § 2306(c) and
Rule 58.1(a)(3). But, because the judgment indage was entered by the Superior
Court, as authorized by Rule 58.2 and § 2306(h);cmmpliance with Rule 58.1 is not a
reason for reversal. Although we find that theuregments of Rule 58.2 were satisfied in
this case and that any non-compliance with Rulé &8not a reason for reversal, the

Superior Court should have addressed the arguraisetr by the Zimmermans under

likely to understand the implications of the prasis when they signed the Forbearance
Agreement).
9d. at *4



8 2306(c) and Rule 58.1(a)(3) before entering al fudgment. Had the Superior Court
done so, it might have expressly noted that itsyasftjudgment was under Rule 58.2.
Thus, the final judgment of the Superior Courteefive as of November 22,

2013, is AFFIRMED'!

1 In this case, thenly entry of judgment reflected on the official dockieet is the entry of

final judgment by the Superior Court on NovemberZ213. Under Rule 58.1(c), the
prothonotary is directed to enter a tentative judghwhen the plaintiff lodges a complaint
invoking Rule 58.1. The only possible harm to Zimamermans from the procedural confusion
in this case could have been if the prothonotatgred a tentative judgment that somehow does
not appear in the official case docket sheethénunusual event that the official docket sheet is
inaccurate and an entry under was made by thegnrothary elsewhere, the final judgment shall
be effective, at the earliest, as of November 2232 when it was entered by the Superior Court.
With the clarity that the final jJudgment dates b&zkNovember 22, 2013 at the earliest, any
harm that stemmed from the procedural confusisansedied entirely.
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