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RIDGELY, Justice:



Appellee-Below/Appellant, the Board of Adjustmerit3ussex County (the
“Board”) appeals from a Superior Court decisionemsing the Board’'s denial of
the area variance application of Appellants-Beloggéllees, Francois Verleysen
and Walter Kotowski (the “Applicants”). The Boadknied the application on
grounds that the Applicants did not satisfy thdustay requirements of title 9,
section 6917 of the Delaware Code. In particuthg Board found that the
Applicants created the exceptional practical difiiz and the property was being
reasonably utilized without the non-conforming stames. On appeal, the Board
contends that the Superior Court erred by reversiadgoard’s decision when that
decision was supported by substantial evidencefiee® from legal error. The
Board also contends that the Superior Court erngdstofting the burden of
persuasion from the Applicants to the Board.

The plain language of title 9, section 6917 of Dredaware Code precludes
the Board from granting a variance where, as heee applicant has created the
exceptional practical difficulty. Additionally, ¢hdecision of the Board that the
property was being reasonably utilized without mlo@-conforming structures was
supported by substantial evidence and was freegdl lerror. Accordingly, we

must reverse the decision of the Superior Court.



Facts

The Applicants bought the property in question, 37Atlantic Avenue in
Rehoboth Beach, Delaware, approximately two yeays. a&Applicants made
renovations and improvements to the property. &@mesovations included adding
a barbecue area with a sunroof that encroachedhetoequired ten-foot setback.
Applicants also built a shed in the setback arBae Applicants did not obtain the
necessary permits for these structures. The Agqpuécreceived notice that they
had violated the setback requirements, and appé&akbeé Board.

The Board held a hearing and Verleysen testified bamalf of the
Applicants. Verleysen claimed that he and Kotows&re not aware that permits
were necessary and that they assumed they could bpito the property line
because the property was zoned commercial. Thdiogops chose the location
for the barbecue area to ensure it was ten feey &am the pool and due to other
space limitations. Verleysen also noted that besisvas built in the same place as
a previous shed on the property. Verleysen argoi@dthe property was unique,
that the neighbors supported the variance, thatvdreance was necessary for
reasonable use of the property, that the additienbkanced the value of
surrounding properties, that the variance would bwtdetrimental to the public
welfare, and that the variance would representaast modification possible. At

the end of the hearing, the Board chairman sauetteysen: “when you addressed



the standards for granting a variance, | eithersedsor you didn’t address the
standard of not having been created by the applicavierleysen responded, “it
was created by me.”

The Applicants also presented two letters and aeresignatures in favor of
granting a variance. The Board secretary readletter in opposition from a
business adjacent to the Applicants’ parcel. Etei claimed that there was no
exceptional hardship and that the Applicants haehtionally contravened zoning
laws.

In discussion following the hearing, the Board feedi on Verleysen's
admission that he created the difficulty. Boardmhers also expressed concern
about the zero setback. The Board unanimouslydvimieleny the application the

same day as the hearing.

Procedural History

In the Board’s written decision denying the apgdlma for a variance, the
Board stated, “if there was any practical diffiguit was clearly created by the
Applicant undertaking construction without a periit The Board also found that
“the property was being reasonably utilized withtheé additional structures built

by the Applicant.?

1 In re: Francois Verleysen and Walter Kotowski, No. 10724-2010 (Del. Bd. of Adjustment of
2Sussex Cty., Dec. 14, 2010).
Id.



On appeal, the Superior Court reversed the Boalelssion’ The Superior
Court found that the Board committed legal erroriey weighing the variance’s
effect on the neighborhood against the hardshigh& Applicants under this
Court’s decision inBoard of Adjustment of New Castle County v. Kwik-Check

Realty, Inc.* This appeal followed.

Analysis

When reviewing the Board’s decision, we apply tams standard that must
be applied by the Superior CodrtWe review the Board’s decision for errors of
law and to determine whether substantial evidenxigtseto support the Board’s
findings of fact and conclusions of ldw. We will not weigh the evidence,
determine questions of credibility, or make our dactual findings. We review
the Superior Court’s legal determinations, inclgdiguestions of statutory
interpretationde novo.®

The New Castle County, Kent County, and Sussex ftyoloard of
Adjustments each take their respective powers fdiifierent provisions of the

Delaware Code. Title 9, section 6917 of the Dal@nCode authorizes the Sussex

3 Verleysen v. Bd. of Adjustment of Sussex Cty., No. Civ.A. S11A-01-006 (Del. Super. Apr. 26,
2011).
389 A.2d 1289, 1291 (Del. 1978).
ZCCSInv&etors, LLC v. Brown, 977 A.2d 301, 319-20 (Del. 2009).
Id.
"1d. at 320.
% Seeid.



County Board of Adjustment to hear and grant vasanequests. Under this
provision, the Board is authorized to grant a var@a“only if all of the following
findings are made”:

(a) That there are unique physical circumstances ditons .
.. and that the unnecessary hardship or excepivaetical
difficulty is due to such conditions and not tocamstances
or conditions generally created by the provisioristhe
zoning ordinance or code;

(b) That because of such physical circumstances ations,
there is no possibility that the property can beettgped in
strict conformity with the provisions of the zoningdinance
or code and that the authorization of a variandbesefore
necessary to enable the reasonable use of therprope

(c) That such unnecessary hardship or exceptional practical
difficulty has not been created by the appellant;

(d) That the variance, if authorized, will not altbetessential
character of the neighborhood or district in whitie
property is located, nor substantially or permalyeinipair
the appropriate use or development of adjacentgotppnor
be detrimental to the public welfarnd

(e)That the variance, if authorized, will represem thinimum
variance that will afford relief and will represethie least
modification possible of the regulation at isstie.

The interpretation of section 6917(3) as amended iguestion of first

impression for this Couft. In Kwik-Check, we interpreted the statute governing

®9Dd. C. §6917(1).

199 Del. C. § 6917(3) (emphasis adde8e also Sussex County Code § 115-211(B).

1 The statute was amended1f93 to add the “exceptional practical difficultytandard See
Del. H.B. 230, 137th Gen. Assem. (1993).



the New Castle County Board of Adjustm@érnd held that area variances may be
granted upon a showing of “exceptional practicaffiailty.”'® As to this
“exceptional practical difficulty” showing, we sfetrth a four-factor analysis:

The Board should take into consideration the natfitbe zone
in which the property lies, the character of themiediate
vicinity and the uses contained therein, whethér,thie
restriction upon the applicant’s property were reedy such
removal would seriously affect such neighboringpemy and
uses; whether, if the restriction is not removéa, testriction
would create unnecessary hardship or exceptionattipal
difficulty for the owner in relation to his efforte make normal
Improvements in the character of that use of tloggnty which
is a permitted use under the use provisions obttimance-’

We further stated that when determining if therears “exceptional practical
difficulty” under Kwik-Check, the New Castle County Board of Adjustment should
“weigh[] the potential harm to the neighboring pedjpes by granting the variance

against the potential harm to the property owneddayying it.*

125 22Dél. C. § 327(a)(3). The statute provides that the Bo&ridjustment may:
Authorize, in specific cases, such variance frong aoning ordinance,
code or regulation that will not be contrary to fheblic interest, where,
owing to special conditions or exceptional situasio a literal
interpretation of any zoning ordinances, code gulaion will result in
unnecessary hardship or exceptional practicaladilies to the owner of
property so that the spirit of the ordinance, codeegulation shall be
observed and substantial justice done, providel seleef may be granted
without substantial detriment to the public good awthout substantially
impairing the intent and purpose of any zoning aidice, code, regulation
ormap;...."

ﬁ Kwik-Check, 389 A.2d at 1291.

Id.
15 McLaughlin v. Bd. of Adjustment of New Castle County, 984 A.2d 1190, 1192—93 (Del. 2009).

v



The statute that governs proceedings before thee8uSounty Board of
Adjustment is materially different from the statygertaining only to New Castle
County that was at issue Kwik-Check. In particular, the New Castle County
statute does natequire the Board of Adjustment to find that the “unnecegs
hardship or exceptional practical difficulty hag been created by the appellatft.”

It is well established that “[c]ourts have ‘no awtity to vary the terms of a
statute of clear meaning or ignore mandatory prons™’ “If a statute is not
reasonably susceptible to different conclusionsinberpretations, courts must
apply the words as written, unless the result chsa literal application could not
have been intended by the legislatufe. Further, “when a statute is clear and
unambiguous there is no need for statutory intéaion.™® Here, the language of
section 6917(3) unambiguously requires the Susseity Board of Adjustment
to find that the difficultywas not created by the applicant before it may grant a
variance. Because the applicant bears the burfiepnoof? this means that the
Board lacks authority to grant an area variancergiee applicant failed to show

that he did not create the exceptional practidékdity.

16 Compare 22 Del. C. § 327(a)(3)with 9 Del. C. § 6917(3).
17 eatherbury v. Greenspun, 939 A.2d 1284, 1292 (Del. 2007) (citations onaijte
18
Id. at 1289.
19 qate v. Skinner, 632 A.2d 82, 85 (Del. 1993).
20 See B.E.T., Inc. v. Bd. of Adjustment v. Sussex Cty., No. 214, 1984Del. Apr. 29, 1985)
(finding applicant did not carry its burden undectson 6917(3)).

8



The balancing set forth by this Court Kwik-Check presupposes that the
governing statute does not preclude a variance ygawticular findings by the
Board, but rather contains flexible language likattapplicable to the New Castle
County Board. Thuskwik-Check's balancingis inapplicable where the General
Assembly has required the Board to find that thpliepnt did not create the
exceptional practical difficulty.

Subsection (d) of section 6917(3) requires appigan show that the
variance would not “substantially or permanentlypam the appropriate use or
development of adjacent property, nor be detrimi¢atdne public welfare.”Kwik-
Check mayinform this analysié! but satisfaction of this requirement alone is not
sufficient to grant a variance. Likewise, our mgceecisions affirming that a self-
imposed hardship is not per se bar to a varianéé have no application here
because the governing statute plainly precludeariance upon a finding of self-
created exceptional practical difficulty.

Applicants cite the legislative history of sectié®17 to argue that the
General Assembly intended for the Sussex Countytstéo mirror the New Castle

County statute. The synopsis to the bill addiagcéptional practical difficulty”

L Seeid. (citing Kwik-Check, 389 A.2d at 1291).

2 McLaughlin, 984 A.2d at 1193 (applying Pel. C. § 1352(a) and upholding finding of
exceptional practical difficulty)CCS Investors, 977 A.2d at 321 (reaffirming that knowledge of
existing zoning restriction at time property purséa is noper se bar to obtaining use variance
in New Castle County).



to section 6917 explained that the amendment wtulohg[] Sussex County’s
Board of Adjustment into conformity with similar astites applicable to
municipalities and the other Counti€s.” Applicants suggest that the synopsis
reflects the General Assembly’s intent to gkaftik-Check’s balancing test into the
Sussex County language, and preclude a self-creardeptional practical
difficulty” from acting as ger sebar. We disagree.

A synopsis is a proper source for ascertainingslative intenf* But, as
with other sources of the legislative history, tGeurt may only look to the
synopsis if the Court finds that the statutory laage is ambiguous and requires
interpretatiorf> It is well established that “[a] statutory synispsannot change
the meaning of an unambiguous statdfe’We reaffirm this rule of statutory
construction.

Here, the General Assembly left intact the mandatory findings in section
6917(3)—including that the difficulty “has not beereated by the appellant.”
Thus, notwithstanding the synopsis, the plain lagguof the statute shows that the
General Assembly intended the applicant’'s creatbran exceptional practical

difficulty to continue to act as jer se bar to a variance in Sussex County. Until

23 Del. H.B. 230 syn., 137th Gen. Assem. (1993).

24 Carper v. New Castle County Bd. of Ed., 432 A.2d 1202, 1205 (Del.1981).

25 Chrysler Corp. v. Sate, 457 A.2d 345, 351 (Del. 1983) (cititZarper, 432 A.2d at 1205)).

2% 1d. (citing Bank of America v. GAC Properties Credit, Inc., 389 A.2d 1304, 1309 (Del. Ch.
1978)).

1C



such time as the General Assembly amends the lalaguage of the statute, the
Board of Adjustment and the courts must enforees Mvritten.

Section 6917(3) precludes the grant of a variamce¢his case. A self-
imposed hardship exists where a party “[comesh#restricted subject property
with a particular unpermitted use in mind and muhddf the impossible area
restrictions for that us€” By contrast, a hardship is not self-imposed if it
“result[s] from inherent and pre-existing characteristics” of the propey. The
Applicants have suggested that a hardship existeduse they could not have put
the barbecue area anywhere else due to a laclsph@e. Even assuming this is
true, lack of space for a barbecue area or sheghafinbecause other space is used
for a pool—is a self-created difficulty under Dekaw law.The difficulty results
from the Applicants’ preferred use of the land, antithe particular features of the
property”> Moreover, Verleysen admitted to the Board that dneated the

exceptional practical difficulty.

27 CCS Investors, 977 A.2d at 321 (citind.iarakos v. New Castle County Bd. of Adjustment,
1998 WL 437135, at *2 (Del. Super. July 23, 1998)).

28 McLaughlin, 984 A.2d at 1193.

29 See B.E.T., Inc. v. Bd. of Adjustment v. Sussex Cty., No. 214, 1984Del. Apr. 29, 1985)
(finding applicant failed to show it did not credtardship where hardship resulted “from the
manner in which the appellant would like to subdévihe property, and not from the particular
features of the property, itself"§3roves v. Bd. of Adjustment v. Sussex Cty., 1987 WL 25469, at
*4 (Del. Super. Nov. 10, 1987) (finding loss otcass to front door was self imposed hardship
and not problem inherent in land itself, where dppé added front deck without permit or
allowance for required setback). @noves, the Superior Court further noted that “by prodegd
without a permit or a variance, appellant took ils& that his design plans would be frustrated
by the regulations.d. at *4.

11



The Board also found that the property was beingsaeably utilized
without the non-conforming structures. This waseparate and independent basis
under section 6917(3) for denying the variaticedpplicants did not present any
evidence suggesting that the property could notdasonably used without the
barbeque area or sh&d. Thus, the Board appropriately determined that the
Applicants did not carry their burden to show aiaace was necessary to enable
the reasonable use of the property. Its decisias supported by substantial
evidence and was free of legal error.

Accordingly, the Superior Court erred when it resesl the decision of the
Board. Because we reverse the Superior Court erfitst claim, we need not
consider the Board’s second claim that the Sup&murt improperly shifted the
burden of persuasion to the Board.

Conclusion

The judgment of the Superior Court is REVERSED.

30 52 9 De. C. § 6917(3)(b) (“[T]hat the authorization of a vami is therefore necessary to
enable the reasonable use of the property.”)

31 see also, B.E.T., Inc. v. Bd. of Adjustment v. Sussex Cty., No. 214, 1984Del. Apr. 29, 1985)
(affirming denial of use variance on this factores property could be developed for reasonable
use, even if not use applicant had in mindst v. Bd. of Adjustment v. Sussex Cty., 2011 WL
4826112 (Del. Super. Sept. 20, 2011) (holding dapelcould not show variance to preserve
water view was necessary for “reasonable use” gbgnty).
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