United States Court of Appeals
For the First Circuit

No. 11-1595

I N RE: NEURONTI N MARKETI NG AND SALES PRACTI CES LI TI GATI ON
AETNA, | NC.,

Plaintiff, Appellant,

V.

PFI ZER, | NC.; WARNER- LAMBERT COVPANY, LLC,

Def endants, Appel |l ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Patti B. Saris, US. District Judge]

Bef or e

Lynch, Chief Judge,
Sout er,” Associ ate Justi ce,
and Lipez, Crcuit Judge.

Peter D. St. Phillip, with whom R chard W Cohen, Gerald
Law ence, and Lowey Dannenberg Cohen & Hart, P.C. were on brief,

for appellant.
Mark S. Cheffo, with whom Kat heri ne A. Arnstrong and Skadden,

Arps, Slate, Meagher & Flom LLP were on brief, for appell ees.

Hon. David H Souter, Associate Justice (Ret.) of the
Suprene Court of the United States, sitting by designation.



April 3, 2013




LYNCH, Chief Judge. In Kai ser Foundation Health Pl an

Inc. v. Pfizer, Inc. (Kaiser), Nos. 11-1904, 11-2096 (1st Cr.

__, 2013), a related appeal in which we also issue an opinion
today, we affirmed a court and jury verdict against Pfizer, Inc.
("Pfizer"), wunder section 1962 of the Racketeer |nfluenced and
Corrupt Organi zations Act (RICO, 18 U S.C. 88 1961-68, and a state
statute, for fraudulent marketing of off-|abel uses of its drug
Neur ont i n. The argunents presented in Kaiser and in another
related appeal in which we issue an opinion today, Harden

Manuf acturing Co. v. Pfizer, Inc., No. 11-1806 (1st GCr. :

2013), on nost issues are the sane as or parallel to those
presented in this appeal, which concerns the clains of Aetna, Inc.
("Aetna") against Pfizer. Many of the argunments nade by Pfizer
against Aetna in this case were rejected in Kaiser

This case cones to us on Aetna' s appeal froma grant of
summary judgnent in favor of Pfizer and agai nst Aetna. In the
Kai ser case, after trial, Pfizer lost. Wile the trial record in
Kai ser was sonmewhat |arger than the record here, the record on
summary judgnent in this case was very simlar and included nuch
the sanme expert and other evidence as to causation.

The outconme of this case turns on whether Aetna, a health
i nsurer which nmakes clains of harmfromthird-party paynents for
its insureds' fraudulently induced prescriptions, issodifferently

situated from Kai ser that summary judgnent was correctly entered
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against it, thus precluding it fromproving its case to a jury.
The district court largely distinguished this case fromKaiser's on
the basis that Kai ser had nmuch stronger evi dence  of
m srepresentations made directly to Kaiser and reliance by Kaiser
on those m srepresentations in its fornulary decisions.

We concl ude that Aetna presented evidence of causation
and damages sufficient to survive summary judgnment on its R CO
claim and reverse the dismssal of this claim We vacate the
district court's dismssal of Aetna's clai munder the Pennsylvani a
| nsurance Fraud Statute (PIFS), 18 Pa. Cons. Stat. § 4117.

l.

We assune famliarity with the description of this case's
procedural history and facts set forth in Kaiser, slip op. at 3-22.
On February 1, 2005, Aetna filed a coordinated conplaint wth
Kai ser Foundation Health Pl an, I nc. and Kai ser Foundati on Hospitals
(together, "Kaiser") and Guardi an Li fe I nsurance Conpany of Anmerica
("@Quardian") in the US Dstrict Court of Massachusetts agai nst
Pfizer and Warner-Lanbert Conpany (together, "Pfizer"). The
coordinated plaintiffs asserted that they had suffered injury from
the fraudulent marketing of Neurontin for off-Iabel uses, and
alleged violations of, inter alia, RICO and the PIFS The
coordinated conplaint was part of a nultidistrict litigation
("MDL") which had been consolidated in the District of

Massachusetts on Novenmber 24, 2004.



On March 2, 2009, Pfizer filed a notion seeking summary
judgnent on all of the coordinated plaintiffs' pending clains. On
January 8, 2010, the district court granted Pfizer's notion in
part, dismssing the clains of Guardian and Aetna, but denying

summary judgnent as to Kaiser's clains. See In re Neurontin Mtqg.

& Sales Practices Litig. (Neurontin Coordinated SJ), 677 F. Supp.

2d 479, 499 (D. Mass. 2010). The court entered judgnent agai nst
Guardi an and Aetna and in favor of Pfizer on February 9, 2011, and
on April 20, 2011, the court denied Aetna's notion to alter or
anmend judgnent and notion for reconsideration. On May 19, 2011,
Aetna tinely filed a notice of appeal as to the district court's
j udgnent agai nst Aetna and the court's denial of Aetna's notion for
reconsi derati on.
.

We reviewa district court's grant of sunmary judgnent de
novo, "drawi ng all reasonabl e inferences in favor of the non-noving
party while ignoring 'conclusory allegations, i nprobabl e

i nferences, and unsupported speculation."" Sutliffe v. Epping Sch.

Dist., 584 F.3d 314, 325 (1st Cir. 2009) (quoting Sullivan v. Gty

of Springfield, 561 F.3d 7, 14 (1st Gr. 2009)). W nust reverse

a grant of summary judgnent if we find that "the nonnovant has
"established a genuine issue of material fact that a reasonable

jury could resolve in their favor.'" Rockwood v. SKF USA I nc., 687

F.3d 1, 9 (1st Gr. 2012) (enphasis omtted) (quoting Collins v.
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Univ. of NH, 664 F.3d 8, 19 (1st Cr. 2011)). W assune

famliarity with the background facts concerning Neurontin's
devel opnent and FDA approval described in Kaiser, slip op. at 7-8.
These were not disputed at sunmary judgnent. W describe only the
facts relevant to Aetna's appeal.

A. Neurontin's Effecti veness for Of-Label Uses

As the district court noted, Aetna presented studies
showi ng that Neurontin was not nore effective than a placebo in
treating certain off-label indications. These studies included:
four clinical studies regarding bipolar disorder, Neurontin

Coordinated SJ, 677 F. Supp. 2d at 489; six clinical trials

regardi ng neuropathic pain, id.; four clinical trials regarding
noci ceptive pain, id. at 490; three studies regarding mgraine,
id.; and three clinical trials regarding doses above 1800 ng per
day, id. at 490-91

B. Def endants' Marketing of Neurontin for Of-Label Uses

Beginning in late 1995 and early 1996, Parke-Davis, a
subsidiary of Wrner-Lanbert, began marketing Neurontin as an
effective treatnent for bipolar disorder and ot her nood di sorders,
neur opat hi c and noci ceptive pain, mgraines and other headaches,
and doses above 1800 ng per day, though the FDA had not approved
Neurontin for these off-|abel wuses. These marketing efforts
continued after Pfizer purchased Parke-Davis in 2000, through at

| east 2001, and are described in Kaiser, slip op. at 8-9.
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As the district court stated, Aetna "presented evi dence
t hat Def endants communi cated half truths that are actionabl e under
the RICO statute” in conducting this marketing, including by
"suppressi ng negative informati on while submtting for publication
i n nonographs positive informati on about off-1abel indications."

Neurontin Coordinated SJ, 677 F. Supp. 2d at 492; see also id. at

495, 498-99. Pfizer does not argue to the contrary on appeal.

C. Def endants' Targeting of Third-Party Payors ("TPPs"),
| ncl udi ng Aet na

Def endants' efforts to pronote Neurontin, for both on-
| abel and off-1abel uses, denonstrated their understandi ng that
TPPs, including Aetna, would both play a role in determ ni ng demand
for Neurontin (by managi ng access to formul aries, or |ists of drugs
for which TPPs woul d pay) and ultimately pay for nost prescriptions
of Neurontin.

In 1993, Parke-Davis |listed Aetna as the nunber four
managed care plan it intended to target to encourage the use of
Neurontin as an anticonvul sant. In 1994, Parke-Davis comm ssi oned
a survey of the pharmacy directors of ten managed care plans
i ncluding Aetna. This study concluded that these plans, including
Aetna, were unlikely to place fornmulary restrictions on
anti convul sant s. A 1998 Parke-Davis business plan stated that,
“[1]n general, formulary access is not an issue for Neurontin so
share buil ding prograns can be carried out unrestricted.” Pfizer

prepared a marketing business plan regarding Aetna in 2002 that
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noted that Pfizer's "sal es representatives have open access to the
providers" in Aetna's network. That sane year, Pfizer established
a Neurontin Qutcones Research Task Force that sought to support the
mar keti ng of Neurontin for neuropathic pain and to prepare "for a
nor e vi gorous defense of reinbursenent” to managed care plans. In
2003, as Neurontin's patent neared expiration, defendants
comm ssi oned a study by a market research conpany of how TPPs woul d
react to a new tablet form of the drug intended to conpete with
generic fornms of the drug. The market research conpany conducted
focus groups with TPP representatives, including representatives
from Aetna. Pfizer prepared "HMO Qpportunity Reports"” for
Neurontin that tracked formul ary status, projected annual sal es and
prescriptions, potential profits, and market share for various
HVOs, including Aetna. Pfizer also tracked sources of revenue for
Neurontin sales; in 2001, Pfizer recorded that 69%of its Neurontin
revenues canme from TPPs.

D. Aetna's Decision to Pay for Neurontin Prescriptions

Aetna, a large TPP, provides health paynent benefits to

nmore than 13 mllion people across the country. Aet na added
Neurontin to its fornulary -- a list of drugs it agreed to pay for
under its nenber contracts -- soon after the FDA approved Neurontin

in 1993 for use as an add-on therapy in the treatnent of epil epsy.
Aetna had a formulary devel opnment team conprised of

pharmaci sts who developed clinical reviews of drug classes to
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present to Aetna's Pharmacy and Therapeutics Commttee ("P & T
Committee"). These reviews presented all the clinical information
avai l able to Aetna about a drug class, and included all the drugs
within a class used for a particular therapeutic purpose. The
formulary devel opnent team |ooked at package inserts, drug
conpendi a, and online collections of clinical research, and also
met with drug manufacturers to get information that had not been
publ i shed.

Aetna's P & T Committee net nonthly to determ ne what
woul d be included on fornularies, as well as appropriate coverage
restrictions on drug classes, by nmmjority vote. The Conmittee
reviewed clinical drug reviews, previous clinical policy bulletins
the Commttee had issued, and any other formulary docunments (such
as formulary guides dissemnated to doctors). The Conmittee
considered the safety, efficacy, on-labeled indications, and
of f-1 abel indications of drugs, as well as cost infornmation and the
other drugs within a class. To control drug prescriptions, Aetna
used formulary controls and mailings to physicians.

Aetna initially decided not to place formulary
restrictions on the anticonvul sant drug class, which included
Neur ontin. In late 2003, however, Aetna decided to manage the
cl ass of anticonvul sants because it wanted to encourage the use of
first-line nonotherapy drugs. Neurontin was noved to

"non-preferred" status. That is, Aetna inposed quantity (i.e.
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dose) limts on Neurontin prescriptions in 2004, and step edits
(under which other drugs needed to be tried before Neurontin could
be prescribed) in 2006. Sone ot her anticonvul sants were noved to
non-preferred status at the sane tine.

M chael Brodeur, the head of fornulary devel opnent and
clinical pharmacy policies at Aetna, had communi cations with Pfizer
and Warner-Lanbert, but did not r emenber any specific
communi cati ons about Neurontin. Aetna conceded that defendants, in
any comuni cations to Aetna about Neurontin, had not nmade any
direct msrepresentations to it, its P & T Conmttee, or its
formul ary devel opnment team Bef ore January 2004, Aetna did not
manage t he drug cl ass whi ch i ncl uded Neurontin. But Brodeur stated
that, had the facts concerning the manufacturers' msleading
mar ket i ng canpai gn surfaced earlier, he believed this would have
|l ed Aetna to start to nmanage this drug class at an earlier date.

E. Statistical Evidence of Causation

The summary judgnent record included the statistica
evi dence presented by experts Dr. Meredith Rosenthal, Ph.D., and
Dr. Raynond Hartman, Ph.D., that we described in Kaiser, slip op
at 13-16, 19-20. For the reasons stated in Kaiser, that evidence
could be found by a reasonable factfinder to show that Pfizer's
mar keting of Neurontin for off-label indications caused a sharp
increase in the nunber of prescriptions that Aetna paid for or

r ei nbur sed.
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Dr. Rosent hal, an associ at e prof essor of heal th econom cs
and policy at the Harvard School of Public Health, submtted an
expert report in which she used "standard econonetric nethods" to
quantify the inpact of defendants' pronotional activities on the
nunber of off-label prescriptions of Neurontin witten, Dr .
Rosenthal's data on pronotional spending included defendants’
expendi tures on detailing and adverti singin professional journals.
Her dat abase included prescriptions paid for by Aetna, as did Dr.
Hart man' s.

Dr. Rosenthal's analysis denonstrated that defendants'
mar keting of Neurontin for the off-label indications of bipolar,
neur opat hi ¢ pain, nociceptive pain, mgraine, and doses over 1800
nmg per day caused 43 mllion off-label prescriptions of Neurontin
bet ween 1995 and 2004. This total included prescriptions for
Neurontin for these uses paid for by Aetna. She concl uded t hat
nationally during this period, defendants' off-|abel marketing
caused 99.4% of the Neurontin prescriptions witten by
psychiatrists for bipolar; 27.9% of the Neurontin prescriptions
witten by neurologists for mgraine; 70.0% of the Neurontin
prescriptions for neuropathic pain; 84.7% of the Neurontin
prescriptions for nociceptive pain; and 37.5% of the Neurontin

prescriptions for doses exceedi ng 1800 ng per day.
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[T,
In ruling on defendants' notion for sunmary j udgnent, the
district court concluded that Aetna had "presented evi dence that
Def endant s conmuni cated half truths that are actionable under the

RICO statute,” Neurontin Coordinated SJ, 677 F. Supp. 2d at 492,

and that plaintiffs "presented sufficient evidence to support
[their] RICOclaimthat Neurontin was i neffective for the off-1| abel
indications," so that they sustained injury from paying for off-
| abel prescriptions of Neurontin, id. at 498.

However, the court also determ ned that:

There is no evidence in the record that Guardi an or Aetna
at any point directly relied on Pfizer's "half truths,”
communi cated through its alleged manipulation and
wi thholding of studies that suggested Neurontin's
i neffectiveness for off-1abel indications. Rather, their
causation argunent is wholly dependent on individualized
proof that their nmenbers' prescribing physicians relied
on defendants' m srepresentations. Because the Court has
concl uded that the evidence provided in support of this
theory, nanely the aggregate evidence presented in Dr.
Meredith Rosenthal's report, is legally insufficient to
effectively segregate danages caused by Defendants

m srepresentati ons fromdanmages caused by ot her sources,
Guardi an and Aetna cannot rely solely on the aggregate
evi dence to prove causation. Accordingly, the notion for
sumary judgnent with respect to Guardi an and Aetna w ||
be al | owed.

Id. at 497 (enphasis added) (footnote omtted). The district court
determned that "[wlhile each of the Coordinated Plaintiffs can
prove through aggregated proof that the fraudulent marketing
canpaign likely caused them injury, they cannot prove which

doctor's prescriptions were caused by Defendants' al | eged
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fraudul ent m srepresentations or om ssions and which were not."
Id. at 495. Because Aetna did not present proof of its direct
reliance upon defendants' m srepresentations,! as Kaiser did, the
court concluded that Aetna's evidence of but-for causation -- which
relied largely on aggregate statistical evidence -- was
insufficient as a matter of |aw The district court granted
def endants' notion for summary judgnment as to Guardi an and Aetna's
clainms, including Aetna's claimunder the PIFS (though the court
did not discuss this claimseparately). 1d. at 499.

Aet na argues on appeal that the district court erred in
rejecting its aggregate evidence of causation and danmages under
RICO and in requiring Aetna to present stronger evidence of direct
m srepresentations and reliance as to its fornulary. Aetna al so
argues that the court erred in dismssingits clai munder the PIFS.
Def endants respond that the court correctly rejected Aetna's
aggregate evidence and PIFS claim and that Aetna's RI CO cl ai mwas
further doonmed by its failure to present evidence of proxinate

causation or injury.

! Aetna argues on appeal that in addition to its aggregate
evi dence of but-for causation, it presented Brodeur's testinony as
to the effect of Pfizer's suppression of negative information about
Neurontin's off-label effectiveness on Aetna's decision not to
i npose restrictions on Neurontin in its formulary. Because we
conclude that Aetna' s aggregate evidence of but-for causation was
sufficient to survive summary judgnent, we need not separately
consi der the adequacy of Brodeur's testinony.
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A. RI CO But-For Causation and Aggregate Evi dence

The but-for causation question in this case is "whether,
absent Pfizer's fraud, [a plaintiff TPP] would have paid for fewer
of f-1abel Neurontin prescriptions.” Kaiser, slip op. at 24. In
Kai ser, we noted "the use of . . . aggregate evidence to show
causati on under several causes of action" and concluded that there
was "no reason to reach a different conclusion for the specific
subset of RICO clains based on fraudul ent marketing." [d. at 54.
We believe the evidence Aetna presented on but-for causation --
that in the absence of Pfizer's alleged fraud, Aetna would have
paid for fewer off-|abel prescriptions of Neurontin -- survives
sunmary judgnent.? Aetna's evidence of but-for causation included
not only aggregate statistical evidence, but circunstantial
evi dence, such as the increase in off-label prescriptions of
Neurontin followng the initiation of Pfizer's alleged fraudul ent
mar keting efforts, and the fact that Pfizer enbarked on these
efforts in order toincrease sales of Neurontin for off-|abel uses.
The absence of evidence fromindividual doctors in this record does

not defeat our conclusion that sunmary judgnent was i nappropriately

2 Defendants argue on appeal that "[a]ggregate proof of
reliance in these circunstances is i nperm ssible for the additional
reason that it represents a back-door attenpt to i nvoke the 'fraud
on the market' doctrine, whichis limted to the securities context
and cannot be applied to Plaintiffs' RICOclains." As we explained
in Kaiser, slip op. at 29 n.9, the anal ogy between the fraud-on-
t he- mar ket doctrine and the use of aggregate evidence in civil R CO
cases i s inapt.
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granted.? It should have been left to a jury to weigh the
aggregate and circunstantial evidence of causation presented by
Aet na against any failure to present individualized testinony from
doct ors.

Wi | e Aetna di d have t he burden of "segregat[ing] damages
caused by Defendants' m srepresentations from danages caused by

ot her sources,"” Neurontin Coordinated SJ, 677 F. Supp. 2d at 497,

this did not nean that Aetna was required to "prove which doctor's
prescriptions were caused by Defendants' alleged fraudulent
m srepresentations,"” id. at 495, as the district court concl uded.

Quantifying the danages caused by def endants’' all eged fraud bel ongs
to the damages phase of Aetna's RI CO case, and "[o]n that phase of
the case the plaintiff has a nore rel axed burden of proof." BCS

Servs., Inc. v. Heartwod 88, LLC, 637 F.3d 750, 759 (7th Gr.

2011).

3 Defendants argue that Aetna failed to nake an adequate
showi ng of but-for causation because it "did not produce a single
doctor who clained to have 'relied on a msrepresentation or
om ssion in prescribing Neurontin for an off-|abel indication.'"
Defs.' Br. at 19 (quoting Neurontin Coordinated SJ, 677 F. Supp. 2d
at 495). Aetna's failure to present the formof but-for causation
evi dence that defendants woul d have favored does not nean that the
evi dence Aetna did present was insufficient for a jury to conclude
t hat Aetna showed the needed causation. Mreover, as we noted in
Kaiser, slip op. at 50, relying on physicians' individua
recollections as to their prescribing decisions mght have been an
unrel i abl e approach.
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B. RI CO Proxi mate Causati on

Pfizer also argues that sunmmary judgnent was, in any
event, appropriate because there was inadequate evidence of
proxi mat e causation. For reasons simlar to those we enunciated in
Kai ser, we conclude that Aetna made a sufficient show ng of
proxi mate causation to withstand sunmary judgnent.

Regarding Pfizer's argunent that Aetna, unlike Kaiser,
has not shown direct reliance on Pfizer's msrepresentations,
direct reliance is not an element of proximate cause in a private

RI CO cl ai mpredi cated on nmail fraud. See Bridge v. Phoeni x Bond &

Indem Co., 128 S. C. 2131, 2134 (2008). Mor eover, Aetna's

aggregate statistical evidence of causation did not rely upon the
theory that direct m srepresentations by Pfizer influenced Aetna's
managenent of its fornmulary. Instead, Dr. Rosenthal denonstrated
a causal relationship between Pfizer's all eged fraudul ent marketing
to doctors and Aetna's paynent for off-1label prescriptions of
Neurontin. Aetna did not have to showdirect reliance to establish
proxi mate or but-for causation.

A jury could have found that Aetna, |ike Kaiser, was "the
primary and intended victinf] of the schenme to defraud," id. at
2139, and that the injury suffered was a "foreseeabl e and nat ural
consequence" of the fraudulent schene, id. at 2144. Because TPPs
ultimately paid for nost prescriptions of Neurontin, Pfizer

nmoni t ored TPPs' managenent of Neurontin on their fornmularies, kept
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track of sales to TPPs, and targeted TPPs as Neurontin custoners,
with respect to both on-Iabel and off-|abel sales of the drug.
Def endants particularly nonitored sales to Aetna, targeted Aetna as
a Neurontin custoner, and sought information from Aetna about its
formul ary managenent practices and willingness to pay for Neurontin
instead of generic gabapentin. Pfizer prepared a marketing
busi ness plan targeting Aetna. A reasonable jury could have
concl uded based on this evidence that Aetna was the i ntended victim
of defendants' fraudul ent schene and that Aetna's economc injury
was a "foreseeabl e and natural consequence" of this schene. That
is so even if the schene involved nmaking m srepresentations to
doctors about Neurontin's off-|abel effectiveness instead of nmaking
those m srepresentations directly to Aetna itself.

The functional tests for proxi mte cause articulated in

Hol mes v. Securities | nvestor Protection Corp., 503 U S. 258, 269-

70 (1992), further favor the conclusion that Aetna nmade an adequate
proxi mate causati on show ng. A jury could have ascertained the
anount of Aetna's damages based on Dr. Rosenthal's and Dr.
Hartman's expert reports; Aetna alone suffered the damages it
all eged, so there was no risk of multiple recoveries; and as the
party directly injured, Aetna was best placed to act as a private
attorney general. [|d.

The "individualized decisions made by thousands of

physi ci ans who decided to prescribe Neurontin" do not introduce
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such attenuation into Aetna's causal theory as to prevent a
reasonable jury from finding proxi mate causation, as defendants
cont end. A reasonable jury could have concluded, based on the

evi dence, that defendants' schene relied upon the expectation that

fraudul ent off-1abel marketing to doctors would i nduce themto act
in a foreseeable fashion -- i.e., to wite off-1label prescriptions
for Neurontin that would be paid for by Aetna.

C. RICO Economc |njury

Def endants argue on appeal that the district court's
grant of sunmmary judgnent may also be affirned on the alternate
theory, rejected by the district court, that Aetna failed to
present evidence of economc injury. Def endants argue that, to
establish the economc injury needed to nake out its civil RICO
claim Aetna was required to prove that Neurontin was always
ineffective for the off-1abel uses at issue,* and that Aetna failed
to produce evidence of ineffectiveness at summary judgnent.

Def endants are incorrect. Aetna presented evidence at sunmary

4 Def endant s argue that Aetna "expressly di savowed any burden"
to prove Neurontin's ineffectiveness, and instead opposed sumrary
judgnment based on a purportedly invalid "cheaper alternative”
theory of economc injury. That m srepresents Aetna' s argunments
that it could prove econonmic injury based either on a "cheaper
alternative" theory or on a theory of Neurontin's ineffectiveness.
See Coordinated Pls." Mem Lawin Opp'n to Defs.' Mot. Summ J. at
18-21 & n. 16. Because we concl ude that Aetna presented sufficient
evidence of Neurontin's ineffectiveness to survive sunmary
judgnent, we need not pass on the viability of the "cheaper
alternative" theory of injury.
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judgnent® that nultiple clinical trials had denobnstrated that
Neurontin was no nore effective than placebo in treating the off-
| abel conditions at issue. A reasonable jury could have found from
the evidence on the summary judgnent record that Neurontin was
ineffective for these uses,® as the district court correctly

concluded. Neurontin Coordinated SJ, 677 F. Supp. 2d at 498 ("The

Court finds that [plaintiffs have] presented sufficient evidenceto
support [their] RICO claimthat Neurontin was ineffective for the
of f-label indications . . . .").

D. Aetna's PIFS d aim

Coordi nated plaintiffs asserted a PIFS cl ai mpursuant to
18 Pa. Cons. Stat. 8 4117(a)(2). The district court denied Aetna's
PIFS claimw thout separate discussion. 1d. at 499. |In light of
our holding on the RICO claim we vacate and | eave the matter for

further consideration on remand.

®> Defendants devote nuch of their argunment on this point to
t he evidence presented at the trial on Kaiser's clains, and to the
district court's findings with respect to Kaiser's state | aw claim
rat her than exam ning the evidence of ineffectiveness plaintiffs
presented at summary judgnent. |In this case "we review the record
as it existed at the tinme the district court rendered its ruling.”
Lewis v. Gty of Boston, 321 F.3d 207, 214 n.7 (1st Cr. 2003).
Further, onthe fuller trial record, we rejected Pfizer's argunent.

¢ Defendants argue that "Aetna had the burden of proving that
none of its nmenbers derived any benefit fromthe defendant's drug,"
but they offer no authority in support of this contention, and it
is plainly incorrect. As we noted in Kaiser, slip op. at 57, "due
to the placebo effect, sone patients would report inprovenents
regardl ess of whether the drug was scientifically effective for
their conditions.”
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| V.
The judgnent of the district court is reversed as to
Aetna's RICO claim and vacated as to Aetna's PIFS claim W

remand for further proceedings consistent with this opinion.
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