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B efore  B R IS C O E ,  B A L D O C K , and  H A R T Z ,  C ircu i t  Judg es .

E zequ ie l  R ob les  E sq u ive l  (E sq u ive l )  p led  gu i l ty to  possess ion  w i th

in ten t  to  d is t r ibu te  500  g rams  o r  m ore  o f  me thamphe tamine  in  v io la t ion  o f

21  U .S .C .  §  841 (a )(1 ) .   E squ ive l  soug ht  a  tw o- leve l  redu c t ion  in  o f fense

leve l  pu rsuan t  to  §  3B 1 .2  o f  the  Sen tenc ing  G u ide l ines  (G u ide l ines)  a l leg ing

he  w as  a  minor  pa r t ic ipan t  in  the  c r im e .   T he  d is t r ic t  cou r t  den ied  h is  m ot ion

and  E sq u ive l  ap pea ls  f rom  tha t  den ia l .   W e exerc ise  ju r isd ic t ion  pu rsu an t  to
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28  U .S .C .  §  1291  and  a f f i rm .

I .   Fac tua l  B ackground

E squ ive l  w as  s topped  w h i le  d r iv ing  on  I -70  fo r  an  equ ipm en t

v io la t ion .   A s  the  o f f ice r  spoke  w ith  E squ ive l ,  he  de tec ted  the  odor  o f

m ari juana  com ing  f rom  ins ide  the  veh ic le .   A  sea rch  o f  the  veh ic le  revealed

appro x im ate ly 1 .3  k i log ram s o f  m etham phe tam ine .   

D ur ing  ques t ion ing ,  Esq u ive l  s ta ted  tha t  he  had  p icked  up  the  veh ic le

a t  a  re s t  a rea  in  U tah  and  w as  t ranspor t ing  i t  to  C o lo rado .   Spec if ica l ly,  he

s ta ted  a  f r iend  by the  name  o f  E f r in  a sked  h im  to  t rave l  to  U tah ,  p ick  up  a

veh ic le ,  and  d r ive  i t  to  A uro ra ,  C o lo rado  in  exchange  fo r  $200  and  som e

m ari juana .   E squ ive l  s ta ted  tha t  E f r in  had  d r iven  h im  to  a  re s t  a rea  in  a  red

Jeep  Cherokee  to  re tr ieve  the  car .   A l though  he  d id  no t  remem ber  the  exac t

loca tion  o f  the  re s t  a rea ,  he  be lieved  i t  w as  abou t  fo r ty- f ive  minu tes  sou th  o f

I -70  on  I -15 .   E squ ive l  s ta ted  fu r the r  tha t  he  had  no  know ledge  tha t  d rugs

w ere  in  the  veh ic le  he  re tr ieved .   H e  a lso  s ta ted  tha t  he  had  transpor ted  a

veh ic le  in  th is  m anner  once  befo re  w hen  he  de l ive red  a  ca r  f rom  a  C o lo rado

re s idence  to  a  m echan ic  shop  w here  the  veh ic le  w as  la te r  s t r ipped .  

O f f ice rs  loca ted  a  ce l l  phone  in s ide  the  veh ic le  E squ ive l  w as  d r iv ing .  

E squ ive l  den ied  tha t  he  ow ned  the  phone .   Phone  reco rds  conf i rm ed  fo r ty-

e igh t  ca l ls  w ere  made  f rom  the  ce l l  phone  on  the  day o f  the  s top  and  tha t

these  ca l ls  w ere  m ad e  to  th i r teen  d i f fe ren t  a rea  codes .   A s  o f f icers



-3-

in terv iew ed  E sq u ive l ,  the  ce l l  phone  rang .   Esq u ive l  ag reed  to  re tu rn  the  ca l l

in  an  a t tempt  to  m ake  con tac t  w i th  E f r in .   U pon  p lac ing  a  ca l l ,  he  a sked  fo r

M anue l,  no t  E f r in .   E squ ive l  la te r  admi t ted  tha t  the  name  E f r in  w as

f ic t i t ious  and  admit ted  fu r the r  tha t  he  w as  aw are  tha t  the re  w ere  d rugs  in  the

veh ic le .   O f f ice rs  a lso  conf irm ed  tha t  the  veh ic le  w as  reg is te red  to  “M anue l

T orre s  Jua res .”   

A f ter  en ter ing  h is  gu i l ty p lea ,  Esq u ive l  asked  the  d is t r ic t  co u r t  to

reduce  h is  base  o f fense  leve l  by tw o  leve ls  because  he  w as  a  minor

pa r t ic ipan t  in  a  la rge r  d rug  d is t r ibu t ion  scheme .   T he  d is t r ic t  cou r t  den ied

E sq u ive l ’s  m o t ion  and  sen ten ced  h im  to  188  m on ths  o f  im prisonm en t .

I I .   A na lys is

E squ ive l  con tend s  tha t  the  d is tr ic t  cou r t  e r red  in  denying  h i s  r eques t

fo r  a  §  3B 1 .2  m ino r  pa r t ic ipan t  red uct ion .   W e conclud e  the  d is tr ic t  cou r t

d id  no t  e rr  because  Esqu ive l  f a i led  to  ca rry h is  bu rden  to  e s tab l ish  tha t  he

w as  a  m inor  pa r t ic ipan t .

W e  rev iew  fo r  c lea r  e rro r  the  d is t r ic t  cou r t’s  re fusa l  to  aw ard  a

de fendan t  a  reduc tion  fo r  m inor  pa r t ic ipan t  s ta tus  unde r  §  3B 1 .2 .   U n i ted

S ta te s  v .  V irgen-C havarin ,  350  F .3d  1122 ,  1131  (10 th  C ir .  2003) .   T he

“ ‘c lea r ly e rroneous’  s tanda rd  requ ire s  the  appel la te  court  to  upho ld  any

d is t r ic t  co u r t  de term ina t ion  tha t  fa l l s  w i th in  a  b road  range  o f  pe rm iss ib le

co nclus ions .”   C oo ter  &  G el l  v .  H ar tm arx  C orp . ,  496  U .S .  384 ,  400  (19 90) ;



 “ W e  in te rp re t  the  Sen tenc ing  G u ide l ines  as  i f  they w ere  a  s ta tu te ,”1

U nited  S ta te s  v .  T agore ,  158  F .3d  1124 ,  1128  (10 th  C i r .  1998) ,  and  the
C om m enta ry to  the  G u ide l ines  a s  “au tho r i ta t ive  un le ss  [ th ey]  v io la te [  ]  the
C onst i tu t ion  o r  a  f edera l  s ta tu te ,  o r  [ a re ]  inconsis ten t  w i th ,  o r  a  p la in ly
e rroneous  read ing  o f”  the  G u ide l ines ,  S t in son  v .  U n i ted  S ta te s ,  508  U .S .  36 ,  38
(19 93) .
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see  a lso  U n i ted  S ta te s  v .  San t is tevan ,  39  F .3d  250 ,  253-54  (10 th  C ir .  1994)

(“W e w il l  no t  d is tu rb  a  d is t r ic t  cou r t ’s  f ind ing  o f  f ac t  un le ss  i t  i s  w i thou t

f ac tua l  suppor t  in  the  reco rd ,  o r  i f  a f te r  rev iew ing  the  ev idence  w e  a re  le f t

w i th  the  de f in i te  and  f i rm  conv ic t ion  tha t  a  mis take  has  been  made .” )

( in te rna l  quo ta t ion  m arks  om i tted) .

Sec t ion  3B 1 .2  o f  the  G u ide l ines  p rov ides  a  range  o f  ad jus tm en ts  fo r  a

defendan t  w ho  “p lays  a  pa r t  in  com m it t ing  the  o f fense  tha t  m akes  h im

subs tan t ia l ly le ss  cu lpab le  than  the  average  par t ic ipan t .”   U .S .S .G .  §  3B 1 .2 ,

cmt .  n .3 (A ) .   Spec if ica l ly,  §  3B 1 .2 (b )  pe rm its  a  court  to  reduce  a1

defendan t’s  o f f ense  leve l  by tw o  leve ls  i f  the  de fendan t w as  a  “minor

pa r t ic ipan t  in  any c r im ina l  ac t iv i ty.”   Id .  §  3B 1 .2 (b ) .   A ccord ing  to  the

co m m en tary tha t  fo l low s ,  “ [ t ]h is  gu ide l ine  i s  no t  app l icab le  un less  m ore

than  one  pa r t ic ipan t  w as  invo lved  in  the  o f fense .”   Id .  §  3B 1 .2 ,  cm t.  n .2 .  

“Par t ic ipan t ,”  in  tu rn ,  i s  de f ined  as  “a  pe rso n  w ho  is  c r im ina l ly re sp onsib le

fo r  the  com m iss ion  o f  the  o f fense ,  bu t  need  no t  have  been  conv ic ted .”   Id .  §

3B 1 .2 ,  cm t .  n .1 .   “T he  de term ina t ion  o f  a  de fendan t’s  ro le  in  the  o f fense  i s

to  be  made  on  the  basis  o f  a l l  conduc t  w i th in  the  scope  o f  §  1B 1 .3  (R e levan t
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C onduc t)  .  .  .  and  no t  so le ly on  the  basis  o f  e lemen ts  and  ac ts  c i ted  in  the

coun t  o f  conv ic t ion .”   Id .  C h .  3 ,  P t .  B ,  in tro .  cm t.   

T he  d is t r ic t  co u r t ’s  d ec is ion  o f  w he ther  to  app ly a  m inor  ro le

ad jus tm en t  unde r  §  3B 1 .2  “ is  heav ily dependen t  upon  the  f ac ts  o f  the

pa r t icu la r  ca se .”   Id .  §  3B 1 .2 ,  cmt .  n .3 (C ) .   S ign if ican tly,  “ [ a]s  w i th  any

o ther  fac tua l  is sue ,  the  co ur t ,  in  w e igh ing  the  to ta l i ty o f  the  c i rcum stances ,

is  no t  requ ired  to  f ind ,  based  so le ly on  the  de fendan t’s  ba re  a sse r t ion ,  tha t

such  a  ro le  ad jus tm en t  is  w arran ted .”   Id . ;  see  a l so  U n i ted  S ta tes  v .  Sa lazar -

Sam an iega ,  361  F .3d  1271 ,  1278  (10 th  C ir .  2004) .   W e  have  he ld  tha t  the

m inor  pa r t ic ipan t  inqu iry m us t  “ focus  upon  the  de fendan t’s  know ledge  o r

lack  the reo f  conce rn ing  the  scope  and  s t ruc tu re  o f  the  en te rp r ise  and  o f  the

ac tiv i t ie s  o f  o the rs  invo lved  in  the  o f fense .”   Sa lazar-Sam an iega ,  361  F .3d

a t  1277  (quo t ing   U n i ted  S ta te s  v .  C a lde ron-P orra s ,  911  F .2d  421 ,  423  (10 th

C ir .1990)) .   A  de fendan t  bea rs  the  bu rden  o f  p rov ing ,  by a  p reponderance  o f

the  ev idence ,  tha t  he  is  en t i t led  to  a  reduc tion  unde r  §  3B 1 .2 .   V irgen-

C havarin ,  350  F .3d  a t  1131 .  

E sq u ive l  as se r ts  tha t  the  d is t r ic t  co u r t  e r red  because  i t  fa i led  to

compare  h is  c r im ina l  invo lvemen t  to  tha t  o f  o the rs .   E squ ive l  con tends  tha t

he  w as  a  sm a ll  cog  in  a  la rge  d rug  consp iracy and  he  re l ie s  heav ily upon

unsuppor ted  a sse r t ions ,  bo th  h is  ow n  and  those  w h ich  de fense  counse l

p ro f fered  on  h is  beha lf  a t  sen tenc ing .   B ecause  such  se lf -se rv ing  te s t im ony



-6-

is  c lea r ly in su f f ic ien t  to  m ee t  the  bu rden  o f  es tab l ish ing  en t i t lemen t  to  a

m inor  ro le  reduc tion ,  the  d is t r ic t  cou r t  d id  no t  e rr .   See  Sa lazar-Sam an iega ,

361  F .3d  a t  12 78  (“A  defen dan t ’s  ow n  tes t imony tha t  o thers  w ere  m ore

heav ily invo lved  in  a  c r im ina l  scheme  m ay no t  su f f ice  to  p rove  h is  m inor  o r

m in im a l pa r t ic ipa t ion ,  even  if  uncon trad ic ted  by o the r  ev idence .” )

M oreover ,  E squ ive l’s  a sse r t ions  lack  c red ib i l i ty  fo r  o the r  reasons .  

For  exam ple ,  E squ ive l  s ta ted  tha t  he  w as  unaw are  he  w as  t r anspor t ing  d rugs ,

bu t  la te r  confessed  he  w as  aw are  o f  h is  ca rgo .   A lso ,  E squ ive l  s ta ted  tha t  he

w as  t ranspor t ing  the  veh ic le  fo r  a  f r iend  named  E f r in ,  bu t  la te r  conceded

tha t  E f r in  w as  f ic t i t ious .   C lea r ly,  the  d is t r ic t  cou r t  d id  no t  e rr  in  f ind ing

E squ ive l’s  s ta tem en ts  lacked  c red ib i l i ty and  w ere  in su f f ic ien t  to  ju s t i fy a

ro le  reduc t ion .   

E squ ive l’s   rema in ing  ev idence  in  suppor t  o f  h is  m inor  ro le  a rgum en t

is  w eak .  E squ ive l  a sse r ts  tha t  the  red  Jeep  Cherokee  w h ich  w as  repor ted  a s

fo l low ing  h im  show s  h is  l im ited  invo lvem ent  in  the  c r im e .   E squ ive l  a lso

asse r ts  tha t  s ince  he  ow ned  ne i the r  the  veh ic le  he  w as  d r iv ing ,  no r  the  ce l l

phone  found  in  the  veh ic le ,  he  w as  m ere ly a  minor  pa r t ic ipan t .   L ikew ise ,  he

asse r ts  tha t  the  f ac t  tha t  he  on ly had  $12  in  h is  possess ion  w hen  he  w as

arre s ted  (m oney a l leg ed ly p rov ided  by M anue l  fo r  gaso l ine )  su ppor ts  h is

c la im  tha t  he  w as  a  m inor  p layer .   N one the les s ,  the  im por t  o f  these  f ac ts  i s

am biguous  a t  bes t  and  w e  conc lude  tha t  the  d is t r ic t  co u r t  d id  no t  er r  in
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f ind ing  them  insu f f ic ien t  to  e s tab l ish  tha t  E squ ive l  w as  a  m inor  p a r t ic ipan t .  

See  U n i ted  S ta tes  v .  H eckard ,  238  F .3d  1222 ,  1234  (10 th  C i r .  2001)  (“W here

the re  a re  tw o  pe rm iss ib le  v iew s  o f  the  ev idence ,  the  f ac tf inde r’s  cho ice

be tw een  them canno t  be  c lea r ly e rroneous .” )  ( in te rna l  quo ta t ion  m arks

om it ted ) .   Fu r the r ,  a s  rega rds  the  ce l l  phone ,  E squ ive l’s  ow nersh ip  o f  the

phone  appea rs  le ss  s ign if ican t ,  w hen  de te rm in ing  h is  ro le  in  the  c r im e ,  than

h is  ex ten s ive  use  o f  the  phone  to  m ake  num erous  ca l ls ,  inc lud ing  ca l ls  to

th i r teen  d if fe ren t  a rea  codes .

E squ ive l  a lso  a rgues  tha t  the  d is t r ic t  cou r t  e r red  in  conc lud ing  tha t  the

quan ti ty o f  d rugs  found  in  the  veh ic le  p rec luded  h im  f rom  rece iv ing  a  minor

ro le  ad jus tm en t .   W e  d isag ree .   T he  C om m enta ry to  §  3B 1 .2  e s tab l ishes  tha t

“a  de fendan t  w ho  is  conv ic ted  o f  a  d rug  t ra f f ick ing  o f fense ,  w hose  ro le  in

tha t  o f fense  w as  l im i ted  to  t ransp or t ing  o r  s to r ing  d rugs  and  w ho  is

accoun tab le  unde r  §  1B 1 .3  on ly fo r  the  quan ti ty o f  d rugs  the  de fendan t

pe rsona l ly t ranspor ted  .  .  .  i s  no t  p rec luded  f rom  conside ra t ion  fo r”  a  minor

pa r t ic ipan t  reduc tion .   U .S .S .G .  §  3B 1 .2 ,  cmt .  n .3 (A ) .   A t  sen tenc ing ,

de fense  counse l  argued  “w he ther  i t  w as  a  large  quan t i ty o r  a  sm al l  quan t i ty

[o f  d rugs  t ranspor ted ]  is  no  longe r  taken  in to  accoun t”  w hen  conduct ing  a

m inor  pa r t ic ipan t  inqu i ry.   A ppx . ,  V o l .  IV ,  p .  10 .    T he  d is tr ic t  cou r t

d isag reed  w ith  counse l’s  charac te r iza t ion ,  s ta t ing ,  “W hat  [ the  C om m enta ry]

says  is  he ’s  no t  p rec luded ,  bu t  .  .  .  the  C our t  can  ce r ta in ly take  [d rug
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quan ti ty]  in to  cons ide ra t ion .”   Id .   D efense  counse l  ag reed .   B ecause  the

d is t r ic t  cou r t  d id  no t  ho ld  tha t  the  G u ide l ines  p rec luded  Esqu ive l  f rom  be ing

cons ide red  fo r  a  m inor  p a r t ic ipan t  reduc t ion ,  i t  d id  no t  e rr  in  th is  regard .  

E squ ive l  a rgues  fu r the r  tha t  the  d is t r ic t  cou r t  ove remphas ized  the

s ign if icance  o f  the  quan ti ty o f  d rugs  found  in  the  veh ic le ,  because  d rug

quan t i ty i s  re lev an t  to  the  ro le  reduc t ion  inqu iry on ly inso fa r  a s  i t  re f lec ts

know ledge  and  degree  o f  cu lpab i l i ty.   I t  i s  t rue  w e  have  expressed  som e

concern  rega rd ing  a  d is t r ic t  cou r t ’s  heavy re l iance  upon  d rug  quan ti ty w hen

address ing  a  request  fo r  a  minor  ro le  reduc tion .   See  U n i ted  S ta te s  v .

C aru th ,  930  F .2d  811 ,  816  (10 th  C ir .  1991)  (“W e a re  conce rned  by the

cour t ’s  re ference  to  the  quan ti ty o f  d rugs .  .  .  .   T he  quan ti ty o f  d rugs  has

a lready been  taken  in to  accoun t  in  e s tab lish ing  the  o f fense  leve l  and  tak ing

the  quan ti ty in to  accoun t  once  aga in  in  dec id ing  upon  the  app licab il i ty o f

ad jus tm en ts  fo r  m in im al  o r  m inor  pa r t ic ipa t ion  r i sk s  im posing  doub le

pun ishm en t .” ) .   N one the le ss ,  absen t  ev idence  tha t  the  d is t r ic t  cou r t  app l ied

an  e rroneous  lega l  in terp re ta t ion  o f  the  G u ide l ines ,  w e  have  dec l ined  to

remand  fo r  re sen tenc ing .   See  id .   (“H ow ever ,  w e  a re  no t  pe rsuaded  tha t  the

d is t r ic t  cou r t  w as  p roceed ing  unde r  an  e rroneous  lega l  in te rp re ta t ion  o f  the

G uide l ines  w hen  i t  re fused  to  m ak e  a  fu r ther  tw o-po in t  dow nw ard

ad jus tm en t  in  [d efen dan t ’s ]  favor .” ) .

H ere ,  the  d is t r ic t  cou r t  s ta ted  tha t  E squ ive l’s  ro le  w as  “v iab le  and
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im por tan t”  and  tha t  he  “en gag ed  in  s im ila r  behav ior  o r  conduc t  on  a t  leas t

one  o the r  occas ion .”   A ppx . ,  V o l .  IV ,  p .  11 .   T he  d is t r ic t  cou r t  added  tha t

these  f ac to rs ,  “com bined  w ith  the  s ign if ican t  am oun t  o f  d ru gs  invo lved ,”

es tab l ished  Esqu ive l’s  ro le  w as  no t  m inor .   Id .   W e  conclude  the  d is t r ic t

cour t  no ted  the  amoun t  o f  d rugs  se ized  f rom  the  veh ic le  a s  an  ind ica to r  o f

E squ ive l’s  know ledge  and  degree  o f  cu lpab i l i ty.

F ina l ly,  E squ ive l  c la im s  tha t  the  d is t r ic t  cou r t  e r red  in  f ind ing  tha t  he

had  en gag ed  in  a t  l eas t  on e  o ther  p r io r  re levan t  drug  t ran sac t ion .   H ow ev er ,

even  assum ing  th is  w ere  t rue ,  the  re su l t ing  e rro r  w ou ld  be  ha rm less  in  l igh t

o f  E squ ive l’s  to ta l  f a i lu re  to  ca r ry h is  bu rden  to  es tab l ish  by a

p reponderance  o f  the  ev idence  tha t  he  w as  a  m inor  pa r t ic ipan t  in  the  c r im e

in  ques t ion .

A ccord ing ly,  w e  A FFIR M  the  judgm en t  o f  the  d is t r ic t  co u r t .

E n tered  fo r  the  C our t

M ary B eck  Br iscoe
C ircu i t  Judge
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