
  T h is  o rde r  and  judgm en t  is  no t  b ind ing  p receden t ,  excep t  unde r  the*

doct r ines  o f  law  o f  the  case ,  res  jud ica ta ,  and  co l la te ra l  es top pel .   T he  cour t
gene ra l ly d is f avors  the  c i ta t ion  o f  o rde rs  and  judgm en ts ;  neve rthe le ss ,  an
o rde r  and  judgm en t  m ay be  c i ted  unde r  the  te rm s  and  cond it ions  o f  10 T H

C IR .  R .  36 .3

A f te r  examin ing  the  b r ie f s  and  appella te  reco rd ,  th is  pane l  has**

de te rm ined  unan im ous ly tha t  o ra l  a rgum en t  w ou ld  no t  m a te r ia l ly a ss is t  the
de te rm ina t ion  o f  th is  appeal .   See  F E D .  R .  A PP .  P .  34 (a ) (2 ) ;  10 th  C ir .  R .
34 .1 (G ) .   T he  case  i s  the re fo re  o rdered  su bm it ted  w i thou t  o ra l  argum en t .
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B efore  H E N R Y ,  B R IS C O E ,  and  O ’B R IE N ,  C ircu i t  Judg es . **

W ill ie  Ea r l  F low ers  w as  conv ic ted  a f te r  a  ju ry t r ia l  o f  possess ion  o f  a

f i rea rm  a f te r  a  fo rm er f e lony conv ic t ion ,  a  v io la t ion  o f  18  U .S .C .  §

922(g )(1 ) .   T he  d is t r ic t  cou r t  found  tha t  M r.  F low ers  had  been  conv ic ted  o f

th ree  p r io r  f e lon ie s ,  app l ied  the  A rm ed  C aree r  C r im ina l  A c t  (A C C A ),  18
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U .S .C .  §  924(e ) ,  and  sen tenced  h im  to  264  m on ths’  inca rce ra t ion ,  fo l low ed

by f ive  yea rs ’  superv ised  re lease .   

O n  appea l ,  M r.  F low ers  a rgues  tha t  (1 )  the  d is t r ic t  co u r t  e r red  in

denying  h is  m ot ion  to  suppress  ev idence  found  in  h is  ca r  du r ing  h is  O c tobe r

15 ,  2004  de ten t ion ;  (2 )  the  court  e r red  in  conc lud ing  tha t  h is  1991

O klahoma  conv ic t ion  fo r  e scape  f rom  a  penal  in s t i tu t ion  cons t i tu ted  a

v io len t  fe lony under  the  A C C A ; an d  (3 )  the  cour t  v io la ted  h is  S ix th

A m en dm en t  r igh ts  by fa i l ing  to  requ i re  the  governm en t  to  p rov e  to  a  ju ry

beyond  a  reasonab le  doub t  tha t  he  had  p rev ious ly been  conv ic ted  o f  v io len t

fe lon ies .

W e a re  no t  persu ad ed  by M r .  F low ers’s  a rgum en ts  and  there fo re

a f f i rm  h is  conv ic t ion  and  sen tence .

I .   B A C K G R O U N D

O n O c tobe r  15 ,  2004 ,  T u lsa ,  O k lahoma  po l ice  o f f ice rs  rece ived  a

repor t  o f  a  dom est ic  d i s tu rbance  a t  the  h om e o f  L iza  H arr ing ,  M r .  F low ers’s

g i r l f r ien d .   W hen  po l ice  o f f ice rs  a r r ived  a t  M s.  H arr ing ’s  d oor ,  she  to ld

them tha t  M r.  F low ers  had  come  to  he r  house  w ith  a  handgun  and  had

po in ted  i t  a t  he r .   

Shor t ly a f te r  the  o f f ice rs  a rr ived ,  M r.  F low ers  came  to  the  door .   T he  

o f f ice rs  in s t ru c ted  h im  to  sh ow  h is  hands ,  tu rn  a round  backw ards ,  and  w a lk
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tow ard  them  s low ly.   M r.  F low ers  com pl ied ,  an d  the  o f f ice rs  p laced  h im  in

han dcu f f s  and  pa t ted  h im  dow n.   A f te r  tha t  inspec t ion  revea led  n o  w eapo ns ,

the  o f f ice rs  p u t  M r.  F low ers  in  a  pa t ro l  ca r .   T hey p laced  the  con ten ts  o f  h is

pocke ts ,  inc lud ing  h is  ca r  keys ,  on  the  hood  o f  a  pa t ro l  ca r .   O f f ice r  K ev in

D orsey a sked  fo r  M r.  F low ers ’s  iden t i f ica t ion  w h i le  o the r  o f f ice rs  con t inued

to  ta lk  to  M s.  H arr ing .  

M s.  H arr ing  to ld  the  o f f ice rs  tha t  the  gun  M r.  F low ers  had  po in ted  a t

he r  m igh t  be  in  he r  backyard ,  bu t ,  a f ter  the  o f f ice rs  w ere  unab le  to  f ind  i t

there ,  she  sa id  tha t  i t  m igh t  be  in  M r .  F low ers’s  ca r .   Sergean t  Rober t

R oh lo f f  p roceeded  to  read  M r.  F low ers  h is  M iranda  r igh ts  and  a sked  w ha t

had  hap pen ed .   M r .  F low ers  den ied  tha t  he  h ad  b rough t  a  gu n  to  M s .

H arr ing ’s  house  o r  tha t  any guns  w ere  in  h is  ca r .   Se rgean t  R oh lo f f  asked

h im i f  he  w ou ld  hav e  any ob jec t ion  to  the  o f f icers  search ing  the  car ,  and  M r .

F low ers  s ta ted  tha t  he  w ou ld  no t .

T he  o f f ice rs  then  d iscove red  tha t  M r.  F low ers ’  ca r  w as  locked  and

asked  h im  fo r  the  keys .   M r .  F low ers  to ld  them he  d id  no t  know  w here  the

keys  w ere ,  bu t  O f f ice r  D orsey then  remem bered  tha t  keys  had  been  taken

f rom  M r.  F low ers ’s  pocke t  and  p laced  on  the  pa tro l  ca r .   O f f ice r  R oh lo f f

recovered  the  keys ,  opened  the  t runk ,  and  d iscove red  a  b r ie fcase  con ta in ing

tw o h and guns .

 A f te r  a  g rand  jury ind ic ted  h im  fo r  po ssess ion  o f  a  f i rearm  af te r  a
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fo rm er f e lony conv ic t ion ,  in  v io la t ion  o f  18  U .S .C .  §  922(g )(1 ) ,  M r.  

F low ers  f i led  a  mot ion  to  suppress ,  a rgu ing  tha t  the  sea rch  o f  the  t runk  w as

the  f ru i t  o f  an  un law fu l  de ten t ion  and  a rres t .   

T he  d is t r ic t  cou rt  conduc ted  a  hea r ing  and  then  den ied  the  m otion .  

T he  cour t  reasoned  tha t  the  o f f icers  had  reasonab le  susp ic ion  to  de ta in  M r .

F low ers  w hen  they f i r s t  a r r ived  a t  M s.  H arr ing ’s  house  and  tha t  they had

probab le  cause  to  a rre s t  h im  once  they lea rned  tha t  he  had  po in ted  a  gun  a t

he r .    M oreove r ,  the  court  sa id ,  M r .  F low ers  had  consen ted  to  the  sea rch  o f

h is  ca r .   

T he  ju ry conv ic ted  M r.  F low ers  o f  the  §  922(g )(1 )  f i rea rm  charg e .  

T he  p resen tence  repor t  conc luded  tha t  M r.  F low ers  w as  an  a rm ed  caree r

c r im ina l  because  he  had  th ree  p r io r  conv ic t ions  fo r  c r im es  o f  v io len ce :  f i rs t -

deg ree  robbery in  1967 ,  second-degree  bu rg la ry in  1989 ,  and  escape  f rom  a

pena l  in s t i tu t ion  in  1991 .   M r .  F low ers  ob jec ted  on  the  g rounds  tha t  he  had  a

S ix th  A m endment  r igh t  to  a  ju ry t r ia l  on  the  is sue  o f  w he the r  he  had  been

conv ic ted  o f  these  o f fenses .   H ow ever ,  he  d id  no t  ob jec t  to  the  p re sen tence

repor t ’s  cha rac te r iza t ion  o f  the  o f fenses  a s  c r im es  o f  v io lence .

T he  d is tr ic t  cou r t  over ru led  the  o b jec t ion  an d  sen tenced  M r .  F low ers

to  264  m on ths’  inca rce ra t ion ,  fo l low ed  by f ive  yea rs ’  superv ised  re lease .   

I I .  D ISC U SSIO N
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M r.  F low ers  does  no t  d ispu te  the  d is t r ic t  cou r t ’s  f ac tua l  f ind ings

rega rd ing  h is  m ot ion  to  suppress ,  and  w e  the re fo re  exam ine  de  novo  the

quest ion  o f  w hether  the  o f f ice rs  v io la ted  h is  r igh ts  under  the  Four th

A m en dm en t .   U n i ted  S ta tes  v .  W i ll iam s ,  271  F .3d  1262 ,  1266  (10 th  C i r .

2001) .   W ith  rega rd  to  the  charac te r iza t ion  o f  h is  p r io r  e scape  conv ic t ion ,

w e n o te  tha t  M r .  F low ers  d id  no t  ra i se  tha t  is sue  in  the  d is tr ic t  cou r t

p roceed ings ,  and  so  ou r  rev iew  is  fo r  p la in  e rro r .   U n i ted  S ta te s  v .  V is ina iz ,

428  F .3d  1300 ,  1308  (10 th  C ir .  2005) .   W e  exam ine  de  novo  the  quest ion  o f

w hethe r  the  S ix th  A m en dm en t  req u i res  the  g overnm en t  to  subm i t  to  a  ju ry

the  fac t  o f  M r .  F low ers’ s  p r io r  conv ic t ions .

A .  M ot ion  to  Su p p res s  

M r.  F low ers  concedes  tha t  “[ t ]he  o f f ice rs  w ere  in i t ia l ly jus t i f ied  in

o rde r ing  [h im ]  a t  gunpo in t  to  w a lk  backw ards  to  them,  and  in  handcuff ing

[h im ]”  because  “ [ the  o f f ice rs ]  w ere  inves t iga t ing  a  repor t  tha t  a  man  had  a

gun ,  and  the  ca l le r  had  ve ri f ied  to  po l ice  tha t  [M r.  F low ers ]  p rev ious ly had  a

gun .”   A p l t ’s  B r .  a t  10 .   H ow ever ,  M r .  F low ers  a rgues  tha t  the  de ten t ion

becam e unreasonab le  a f te r  the  o f f ice rs  f r i sked  h im  and  found  no  w eapons .  

A t  tha t  po in t ,  he  a sse r ts ,  he  no  longe r  p re sen ted  a  dange r ,  and  the  con tinued

use  o f  handcuf fs  w as  un reasonab le  unde r  the  Four th  A m endment .   T he

sea rch  o f  h is  ca r ,  he  concludes ,  w as  the  f ru i t  o f  tha t  un law fu l  de ten t ion .
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“The  a l low ab le  scope  o f  an  inves t iga t ive  de ten t ion  canno t be

de te rm ined  by re ference  to  a  b r igh t- l ine  ru le .”   U n i ted  S ta te s  v .  N ef f ,  300

F .3d  1217 ,  1220  (10 th  C ir .  2002) .   “ [C]omm on  sense  and  o rd ina ry hum an

experience  m us t  gove rn  ove r  r ig id  c r i te r ia .”   Id .  ( in te rna l  quo ta t ion  m arks

om it ted ) .   A ccord ing ly,  ev en  though  the  use  o f  handcuf f s  i s  no t  jus t i f ied  in

every inves t iga t ive  de ten t ion ,  “a  T erry s top  does  n o t  becom e unreaso nab le

jus t  because  po l ice  o f f ice rs  u se  handcuf f s  on  a  suspec t .”   Id .   T he  use  o f

han dcu f f s  du r ing  an  inves t iga t ive  d e ten t ion  is  reasonab le  if  i t  i s  

“ reaso nab ly necessa ry to  p ro tec t  [ the  o f f ice rs’ ]  pe rso na l  sa fe ty and  to

m a in ta in  the  s ta tus  quo  du r ing  the  course  o f  [ the  de ten t ion ] .”   Id .  a t  1220-

21( in te rna l  quo ta t ion  m arks  om i tted) .

A pp lying  th i s  s tand ard ,  w e  con c lude  tha t  the  o f f ice r s’  con t inued  u se

o f  handcuf f s  a f ter  they pa t ted  dow n  M r.  F low ers  d id  no t  v io la te  the  Four th

A m en dm en t .   E ven  though  the  o f f icers  found  no  w eapons  in  M r .  F low ers’s

pocke ts ,  M s .  H arr ing ’s  repor t  tha t  M r.  F low ers  had  been  a rm ed  ind ica ted

tha t  he  migh t  s t i l l  pose  a  th rea t  to  the ir  sa fe ty.   See  id .  (conc lud ing  tha t

o f f ice rs  d id  no t  ac t  un reaso nab ly by con t inu ing  to  ho ld  su sp ec ts  in

han dcu ff s  w h i le  they sea rched  a  car  fo r  w eapons) .   A ccord ing ly,  the  o f f icers

w ere  au tho r ized  to  keep  M r.  F low ers  in  handcuf f s  w hi le  they con t inued  to

sea rch  fo r  w eapons .  

M oreove r ,  a s  the  d is t r ic t  cou r t  no ted ,  once  the  o f f ice rs  rece ived
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fu r the r  in fo rm a tion  f rom  M s.  H arr ing  a s  to  M r.  F low ers ’s  th rea ten ing

conduc t ,  they had  p robab le  cause  to  a rre s t  h im .   A t  tha t  po in t ,  the  con tinued

app lica t ion  o f  handcuf f s  w as  ju s t i f ied  on  tha t  g round  a s  w e ll .   See  U n i ted

S ta te s  v .  Pa tane ,  304  F .3d  1013 ,  1017  (10 th  C ir .  2002)  (“Po l ice  are  en ti t led

to  base  an  ar re s t  on  a  c i t izen  com pla in t  .  .  .  o f  a  v ic t im  .  .  .  w i thou t

inves t iga t ing  the  t ru th fu lness  o f  the  compla in t ,  un le ss  .  .  .  they have  reason

to  be l ieve  i t ’s  f i shy.”)  ( c i t ing  G uze l l  v .  H i l le r ,  223  F .3d  518 ,  519-20  (7 th

C ir .  2000)  ( in te rna l  quo ta t ion  m arks  om it ted ) ,  rev ’d  on  o the r  g rounds ,  542

U .S .  630  (2 004);  see  genera l ly  2  W ayne  R .  L aFave ,  Search  and  Se izure  §

3 .4 (a ) ,  a t  224-225  (4 th  ed .  2004)  (no t ing  tha t  “ [b ]y fa r  the  p reva i l ing  v iew ”

is  tha t  co rrobora t ion  is  no t  e ssen t ia l  in  v ic t im -w itness  cases ,  and  a rgu ing

“ tha t  w hen  an  ave rage  c i t izen  tende rs  in fo rm a tion  to  the  po l ice ,  the  po l ice

sh ou ld  be  pe rm it ted  to  assum e tha t  they a re  dea l ing  w i th  a  c red ib le  p e rso n  in

the  absence  o f  spec ia l  c ircums tances  sugges t ing  tha t  such  migh t  no t  be  the

case” ) .   

T hus ,  the  sea rch  o f  M r.  F low ers ’s  ca r  w as  no t  the  f ru i t  o f  an  un law fu l

de ten t ion  o r  a r res t .   A dd i t iona l ly,  as  the  d is tr ic t  cou r t  no ted ,  M r .  F low ers

p resen ted  no  ev idence  ind ica ting  tha t  h is  consen t  to  the  sea rch  w as  the

p roduce  o f  po l ice  coerc ion .   A ccord ing ly,   the  d is t r ic t  co u r t  co rrec t ly

conc luded  tha t  the  sea rch  com ported  w i th  the  Four th  A m endm ent .
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B .   E sc a p e  C o n v ic t io n

W e rev iew  fo r  p la in  e rro r  M r.  F low ers ’s  con ten t ion  tha t  h is  1991

escape  conv ic t ion  d id  no t  cons t i tu te  a  v io len t  f e lony under  the  A C C A . 

In  o rder  to  p reva i l ,  M r.  F low ers  m ust  dem onstra te :  “ (1 )  e r ro r ,  (2 )  tha t  i s

p la in ,  and  (3 )  tha t  the  e rro r  a f fec ts  subs tan t ia l  r igh ts .”   V is ina iz ,  428  F .3d  a t

1308 .   E ven  if  M r .  F low ers  m akes  th is  show ing ,  w e  may exe rc ise  d isc re t ion

to  co rrec t  the  e rro r  on ly i f  i t  “ se r ious ly a f fec t[ s ]  the  f a i rness ,  in teg r i ty,  o r

pub lic  repu ta t ion  o f  jud ic ia l  p roceed ings .”   U n ited  S ta tes  v .  O lano ,  507  U .S .

725 ,  732  (19 93)  ( in te rna l  quo ta t ion  m arks  om i tted) .

H ere ,  M r .  F low ers  concedes  tha t  the re  is  no  e rro r  and  tha t  h is  counse l

has  “p rese rved  the  c la im  in  o rde r  to  pu rsue  reve rsa l  o f  th is  p receden t  by en

ban c  o r  Suprem e C our t  rev iew .”   A p l t’ s  B r .  a t  13 .   A s  M r .  F low ers

acknow ledges ,  w e  have  adop ted  a  ca tegor ica l  approach  to  e scape

conv ic t ions ,  ho ld ing  tha t  these  conv ic t ions  cons t i tu te  c r im es  o f  v io lence

desp i te  the  unde rlying  c ircums tances .   See  U n i ted  S ta te s  v .  M oudy,  132  F .3d

618 ,  620  (10 th  C ir .  1998)  (s ta t ing  tha t  “ [ e]ve ry e scape  scenar io  is  a  pow der

keg ,  w h ich  may o r  m ay no t  exp lode  in to  v io lence  and  re su l t  in  phys ica l

in ju ry to  som eone  a t  any g iven  t im e ,  bu t  w h ich  a lw ays  has  the  se r ious

po ten t ia l  to  do  so”  an d  tha t  th i s  charac te r iza t ion  app l ies  “ to  a l l  e scapes ,

w he the r  o r  no t  v io lence  w as  ac tua l ly invo lved” )  (c i t ing  U n i ted  S ta te s  v .

G os l ing ,  39  F .3d  1140 ,  1144  (10 th  C i r .  1994)) .
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C .   S ix th  A m e n d m e n t  C la im

Fina l ly,  M r.  F low ers  a rgues  tha t  the  d is t r ic t  co u r t  v io la ted  h is  S ix th

A m endment  r igh ts  by f a i l ing  to  subm it  the  f ac t  o f  h is  p r io r  conv ic t ions  to  a

ju ry.   T h is  a rgum en t  is  a lso  fo rec losed  by c ircu i t  p receden t .   See  U n i ted

S ta te s  v .  M oore ,  401  F .3d  1220 ,  1223 ,  1226  (10 th  C ir .  2005)  (ho ld ing  tha t

“ the  f ac t  o f  p r io r  conv ic t ions  unde r  §  924(e )  need  no t  be  charged  in  an

ind ic tm en t  and  p roven  to  a  ju ry”  and  a lso  tha t  “ the  gove rnm en t need  no t

cha rge  in  an  ind ic tm en t  and  p rove  to  a  ju ry tha t  a  de fendan t’s  p r io r

co nv ic t ion  co ns t i tu tes  a  ‘v io len t  fe lon y’  un der  §  924(e)”) .

I I I .   C O N C L U S IO N

A ccord ing ly,  w e  A FFIRM  M r.  F low ers ’s  conv ic t ion  and  sen tence .

E n tered  fo r  the  C our t

R ober t  H .  H en ry
C ircu i t  Judge
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