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In a previous opinion, we certified to the New York Court of Appeals the following
dispositive question:  “Is an open space restriction imposed by a subdivision plat under New
York Town Law § 276 enforceable against a subsequent purchaser, and under what
circumstances?”   O’Mara v. Town of Wappinger, 485 F.3d 693, 699 (2d Cir. 2007).  The New
York Court of Appeals found “[a]n open space restriction placed on a final plat pursuant to Town
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Law § 276, when filed in the Office of the County Clerk pursuant to Real Property Law § 334, is
enforceable against a subsequent purchaser.”  O’Mara v. Town of Wappinger, 9 N.Y.3d 303, 309
(2007).  Accordingly, we REVERSE the district court’s judgment concerning the enforceability
of the open space restriction and REMAND to the district court.
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PER CURIAM:

The Town of Wappinger appeals from a declaratory judgment issued by the United States

District Court for the Southern District of New York (McMahon, J.) determining that the open space

restriction imposed by the Town of Wappinger Planning Board is unenforceable.  We assume

familiarity with the underlying facts and procedural history, which are set forth in O’Mara v. Town

of Wappinger (O’Mara I), 485 F.3d 693 (2d Cir. 2007).   In O’Mara I, we certified the following

question to the New York Court of Appeals:  “Is an open space restriction imposed by a subdivision

plat under New York Town Law § 276 enforceable against a subsequent purchaser, and under what



 The district court also held the Town of Wappinger liable under 42 U.S.C. § 1983 for1

actions taken to enforce the open space restriction.  In O’Mara I, we reversed the district court’s
ruling concerning § 1983.  O’Mara I, 485 F.3d at 699-700.
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circumstances?”  Id. at 699.   The New York Court of Appeals accepted certification, O’Mara v.1

Town of Wappinger, 8 N.Y.3d 957 (2007), and answered the question in the affirmative, O’Mara

v. Town of Wappinger, 9 N.Y.3d 303 (2007).   “An open space restriction placed on a final plat

pursuant to Town Law § 276, when filed in the Office of the County Clerk pursuant to Real Property

Law § 334, is enforceable against a subsequent purchaser.”  Id. at 309. 

The New York Court of Appeals’s decision requires us to reverse the district court’s

judgment holding the restriction unenforceable.  Because “it is clear that the process of approving

and filing the 1963 Plat complied with [New York Town Law § 276 and Real Property Law § 334],”

O’Mara I, 485 F.3d at 699, the open space restriction is enforceable against subsequent purchasers,

including Donald O’Mara, Patrick O’Mara and Absolute Property Management. 

For the foregoing reasons, the judgment of the district court concerning the enforceability of

the open space restriction is hereby REVERSED, and the action is REMANDED for further

proceedings consistent with this ruling.  Each party shall bear its own costs on this appeal.  


