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PER CURIAM:

Andrew Tab Kilpatrick appeals the district court’s
order dismissing without prejudice his 42 U.S.C. 8§ 1983 (2012)
action for failure to exhaust administrative remedies. Because
we conclude the action was dismissed prematurely, we vacate and
remand.

“Whether a district court properly vrequired a
plaintiff to exhaust [his] administrative remedies before
bringing suit in federal court is a question of law” that this

court reviews de novo. Talbot v. Lucy Corr Nursing Home, 118

F.3d 215, 218 (4th Cir. 1997). The Prison Litigation Reform Act
(““PLRA”) requires a prisoner to exhaust his available
administrative remedies before Tfiling an action under § 1983.

42 U.S.C. § 1997e(a) (2012); Woodford v. Ngo, 548 U.S. 81, 83-85

(2006). Such exhaustion must be “proper”; that is, the prisoner
must “us[e] all steps that the agency holds out|[] and do[] so
properly.” Woodford, 548 U.S. at 90 (internal quotation marks
and emphasis omitted).

Under the PLRA, Tailure to exhaust administrative
remedies is an affirmative defense, which an inmate is not
required to plead or demonstrate iIn his complaint. Jones v.
Bock, 549 U.S. 199, 216 (2007). Rather, the defendant bears the
burden to establish a prisoner’s failure to exhaust. Moore v.

Bennette, 517 F.3d 717, 725 (4th Cir. 2008). A district court
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IS permitted to address the issue of exhaustion sua sponte,
however, and may dismiss the complaint without input from the
defendant if the “failure to exhaust is apparent from the face
of the complaint,” and the i1inmate has been provided an

opportunity to respond on the exhaustion issue. Anderson v. XYZ

Corr. Health Servs., Inc., 407 F.3d 674, 682 (4th Cir. 2005).

Our review of the record indicates that the failure to
exhaust i1s not clear from the face of Kilpatrick’s complaint and
associated pleadings. Particularly, it is unclear whether the
detention center that housed Kilpatrick required Tfurther
administrative steps beyond TfTiling the 1nmate grievance and
request TfTorms Kilpatrick apparently Tiled. Accordingly, we
vacate the judgment of the district court and remand for further
proceedings consistent with this opinion. We deny as moot
Kilpatrick’s motions to appoint counsel, to amend his complaint,
and to supplement his complaint. We express no opinion about
the merits of Kilpatrick’s claims. We dispense with oral
argument because the facts and legal contentions are adequately
presented in the material before this court and argument will
not aid the decisional process.

VACATED AND REMANDED




