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ORDER

Upon consideration of submissions in case No. 20-1215 relative to the

government’s motion for a stay pending appeal of the district court’s permanent

Injunction, the court denies the motion.

For the Court

[s/ Patricia S. Connor, Clerk




RICHARDSON, Circuit Judge, dissenting from the order denying the motion to stay:

In a sharp break with settled practice, our Court invokes the once-extraordinary
mechanism of initial-en-banc review to circumvent our conventional three-judge panel
process. We used to place great value in entrusting a panel of our colleagues with first
adjudicating the appeal. Doing so not only fostered collegiality but reflected the value of
deciding even controversial matters with adherence to a purposeful procedure. We
departed from this procedure in only the rarest of extraordinary circumstances. See Belk v.
Charlotte-Mecklenburg Bd. of Educ., 211 F.3d 853 (4th Cir. 2000) (Wilkinson, C.J.,
concurring in the denial of an initial hearing en banc). For the past fifty years, we followed
this practice through varied administrations and court compositions. Times have changed.

After taking the case from the assigned panel, the en banc Court then denies the
government’s motion for a stay of the district court’s order. That order enjoined an agency
rule that amended regulations governing federal grants for preconception family-planning
programs. The agency’s amendments essentially returned those regulations to the version
that the Supreme Court blessed in Rust v. Sullivan, 500 U.S. 173 (1991). Even so, the
district court found some of the rule’s provisions to be “arbitrary and capricious.” Having
found some provisions improper, the court enjoined enforcement of the entire rule. And it
did so for the whole State of Maryland, even though only the City of Baltimore sued. |
would grant the motion for a stay, particularly as the district court’s injunction applies to

provisions never held to be unlawful and is geographically broader than necessary.



