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PER CURIAM: 

 Donald Franks pleaded guilty, pursuant to a written plea agreement, to possession 

with intent to distribute 500 grams or more of methamphetamine, in violation of 21 U.S.C. 

§ 841(a)(1), (b)(1)(A).  The district court sentenced Franks to 148 months’ imprisonment.  

On appeal, Franks argues that plea counsel rendered ineffective assistance by failing to 

move to dismiss the indictment and that his sentence is procedurally unreasonable.  The 

Government has moved to dismiss the appeal, arguing that Franks’ challenge to his 

sentence falls within the scope of his appellate waiver and that his claim of ineffective 

assistance of counsel is not cognizable on direct appeal.  For the following reasons, we 

grant the Government’s motion and dismiss the appeal.   

 We will generally enforce an appellate waiver if the record establishes that (1) the 

defendant knowingly and intelligently waived his right to appeal, and (2) the issues raised 

on appeal fall within the waiver’s scope.  United States v. Blick, 408 F.3d 162, 168-169 

(4th Cir. 2005).  Upon review of the plea agreement and the Fed. R. Crim. P. 11 hearing, 

we conclude that Franks knowingly and intelligently waived his right to appeal.  We further 

conclude that Franks’ challenge to his sentence falls squarely within the scope of the 

appellate waiver.  We therefore grant the Government’s motion to dismiss the appeal as to 

that claim.   

 Franks’ ineffective assistance claim, on the other hand, falls outside the scope of the 

appellate waiver provision.  However, we will not consider ineffective assistance claims 

on direct appeal “[u]nless an attorney’s ineffectiveness conclusively appears on the face of 

the record.”  United States v. Faulls, 821 F.3d 502, 507-508 (4th Cir. 2016).  Based on our 
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review of the present record, we conclude that ineffective assistance of counsel is not 

apparent on the face of the record.  We therefore decline to review this claim on direct 

appeal and also dismiss this portion of the appeal.* 

 Accordingly, we grant the Government’s motion and dismiss Franks’ appeal.  We 

dispense with oral argument because the facts and legal contentions are adequately 

presented in the materials before this court and argument would not aid the decisional 

process.  

DISMISSED  

 
* This claim should be raised, if at all, in a motion brought pursuant to 28 U.S.C. 

§ 2255 to permit sufficient development of the record.  United States v. Baptiste, 596 F.3d 
214, 216 n.1 (4th Cir. 2010). 


