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BENAVI DES, Circuit Judge:

John WIlians-1gwonobe (“Petitioner”) petitions for review
fromthe Board of Immgration Appeals (“BlIA”), which affirnmed the
denial of his notion to reopen. The Immgration Judge (“1J")
applied the rules governing notions that seek to reopen orders
entered in absentia. This case is controlled by our decision in
Wellington v. INS, 108 F.3d 631 (5th Cr. 1997). Because there was
no valid in absentia hearing under Wllington, we grant the

petition and vacate the BIA's order.



| . BACKGROUND

Petitioner, a native of Nigeria, entered the United States as
a noninmmgrant student in 1977. In 1986, Petitioner married a
United States citizen, Linda WIIlians-1gwonobe. He was convicted
of conspiring tocommt mail fraud in 1988, and the I mm gration and
Nat ural i zati on Service commenced deportation proceedi ngs agai nst
hi m In 1990, Petitioner and his wfe had a son, Christopher
WIIlianms-Igwonobe. That sane year, Petitioner sought to adjust his
status based on an approved |-130 visa petition filed by his wfe.

Petitioner’s crimnal conviction prevented hi mfromadj usting
his status. Aliens convicted of crinmes involving noral turpitude
are inadm ssi bl e. 8 U S C § 1182(a)(9) (1988). The Attorney
Ceneral, however, has the discretion to waive inadmssibility on
several grounds. 8 US.C 8§ 1182(h). Petitioner sought waiver
under subsection (h)(1)(B), on the ground that deportation woul d
cause “extrene hardship” to an immediate relative who is a citizen
or pernmanent resident.

On Novenber 4, 1991, the |1J denied Petitioner’s request for
wai ver, ordering himdeported. Petitioner appealed. For unknown
reasons, the case | anguished on the BIA's docket for nearly seven
years. In the intervening period, Petitioner |ost contact wwth his
attorney and did not notify the immgration authorities about his
change of address. On Septenber 15, 1998, the BIA ruled in favor

of Petitioner and renmanded to the 1J.



Notice was nmiled to Petitioner’'s attorney, Theodore
Jakaboski. Jakaboski noved to withdraw, claimng that he had no
contact with Petitioner since 1991 and had no current address for
hi m The 1J granted Jakaboski’s nmotion to withdraw and nuail ed
notice of a hearing set for February 16, 1999 to Petitioner’s old
address. Petitioner did not receive actual notice of the hearing
and failed to appear. The 1J deened all clains for relief
abandoned and ordered Petitioner deported.

Three years later, Petitioner discovered the 1999 order. He
moved for reopening on March 25, 2002. |In an attached affidavit,
Petitioner clainmed that he had notified Jakaboski of his new
address in 1994 and that Jakaboski had agreed to forward this
information to the immgration authorities. The 1J denied the
nmotion to reopen, hol ding that Petitioner had not shown “reasonabl e
cause” for failing to attend the 1999 hearing. The BI A di sm ssed

Petitioner’s appeal, and this petition foll owed.

1. STANDARD OF REVI EW
W review the denial of a notion to reopen “under a highly
deferenti al abuse-of-discretion standard.” Zhao v. Conzal es, 404
F.3d 295, 304 (5th Gr. 2005). Odinarily, this Court reviews only
the BI A's decision and does not consider the 1J's ruling. Here,
however, the Bl A essentially adopted the 1J’s decision. It stated

that the *“conclusion reached by the Immgration Judge . . . was



correct” and did not add reasoning of its own. Under such
circunstances, we review the 1J's decision. Mkhael v. INS, 115

F.3d 299, 302 (5th Cr. 1997).

[11. DI SCUSSI ON

Petitioner argues that the 1J incorrectly applied the
“reasonabl e cause” standard to his notion to reopen. W agree,
finding this case controlled by Wellington 108 F. 3d 631.

The statute in place when Petitioner’s deportation proceedi ngs
began provides for in absentia hearings. If an alien fails to
appear for a schedul ed hearing, the immgration judge may “proceed
to a determnation in like manner as if the alien were present.”
8 U S.C 8 1252(b) (1988). Aliens denied discretionary relief in
an in absentia hearing may still nove for reopening. Wllington,
108 F. 3d at 635. The alien is required to denonstrate “reasonabl e
cause” for failing to attend the previous hearing. Inre Haim 19
. & N. Dec. 641, 642 (1988).1

In Wellington, this Court held that a showi ng of “reasonable

! Current regulations provide a stricter standard. A notion
to reopen an order entered in absentia may only be granted if the
alien’s failure to attend was due to “exceptional circunstances
beyond the control of the alien.” 8 CF.R 8§ 1003.23(b)(4). The
| J determ ned that the “reasonabl e cause” rather than
“exceptional circunstances” standard applied because Petitioner’s
deportation proceedi ngs were conducted under 8 U S.C. 8§ 1252(b)
(1988) rather than 8 U.S.C. § 1252b (Supp. Il 1990). See
generally Inre Cruz-Garcia, 22 1. & N Dec. 1155 (1999).

Nei t her party disputes the decision below that the “exceptional
circunstances” standard is inapplicable to the case at bar.
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cause” nmay be a prerequisite to reopening only when an underlying
in absentia hearing was held. ld. at 635-36. Furt hernore, the
VWl lington Court explained that “an in absentia hearing is a
hearing on the nerits of the record before the admnistrative
court.” 1d. at 636 (enphasis in original).

When Petitioner failed to attend the schedul ed proceeding in
1999, the 1J issued a boilerplate order stating that all clains for
relief had been “abandoned.” As in Wllington, there is no
indication that the 1J considered the nerits of Petitioner’s
clains. The |J did not consider whether the i npact on Petitioner’s
wfe and son amobunted to extreme hardship such that waiver of
inadm ssibility was warranted under section 1182(h). An order
deem ng relief abandoned, though authorized under Bl A regul ati ons,
is not the equivalent of a determ nation reached in an in absentia
hearing because it is not a decision on the nerits. 1d. “Because
no in absentia hearing was held, the rule that in absentia
determ nations may only be reopened upon a show ng of ‘reasonable
cause’ is inapplicable.” Id.

At oral argunent, the Governnent contended that any error in
appl ying the “reasonabl e cause” standard was not prejudicial. See
Beltran-Resendez v. |.N. S., 207 F.3d 284, 287 (5th GCr. 2000)
(holding that statutory error in deportation proceedings was
har nm ess). It argued that Petitioner failed to introduce any

evidence of extreme hardship to an imediate relative to support



his application for a section 1182(h) waiver. We di sagree.
Petitioner has been married to a U S. citizen since 1986. He
i ntroduced seven affidavits fromfriends and relatives attestingto
the bona fides of the marriage. Furthernore, Petitioner and his
w fe have a son, also a U S. citizen, who was twel ve years ol d when
the notion to reopen was deni ed. Record evidence al so suggests
that Petitioner’s wife is an “unenpl oyed housew fe” and that she
and their sonrely on Petitioner’s incone and health i nsurance. As
in Wellington, Petitioner was prejudiced because he introduced
substantial evidence in support of a claim that has never been

consi dered properly on the nerits. 108 F.3d at 637.2

V. CONCLUSI ON
Accordingly, the 1J’s decision that denied Peitioner’s notion
to reopen under the “reasonabl e cause” standard was an abuse of
discretion. The petition for review is GRANTED. W VACATE and
REMAND f or proceedings in accordance with this opinion. See INSv.

Ol ando Ventura, 537 U.S. 12, 16-17 (2002).

2 Because the 1J's erroneous use of the “reasonabl e cause”
standard di sposes of this case, we do not consider additional
clains of error raised by Petitioner.
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