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KING Chief Judge:



In this consolidated interlocutory appeal, defendants-
appellants Charles R Norris and Barbara Jean Perry chal |l enge the
district court’s denial of their notions to dismss. For the
reasons stated bel ow, we AFFI RM

|.  FACTUAL AND PROCEDURAL BACKGROUND
A Fact ual Background

The plaintiffs-appellees (the “Plaintiffs”) in this
consol i dated appeal are relatives or representatives of eleven
deceased patients and one surviving mnor patient (collectively,
the “patients”) at Nocona General Hospital (“Nocona” or the
“Hospital”), a small hospital in Nocona, Texas. The Plaintiffs
al l ege that Vickie Jackson (“Nurse Jackson”), a nurse at the
Hospital, willfully deprived the patients of |life and |iberty
interests by injecting themwith a paralytic drug naned
M vacron.! The Plaintiffs claimthat Nurse Jackson repeatedly
stole Mvacron fromhospital crash carts? and used it to kill as
many as twenty-two patients between Novenber 2000 and February

2001.

. The relevant alleged tineline is attached in an
Appendi x to this opinion.

2 A crash cart can be defined as “[a] novable collection
of energency equi pnent and supplies neant to be readily avail able
for resuscitative effort. It includes nedication as well as the
equi pnent for defibrillation, intubation, intravenous nedication,
and passage of central lines.” Stedman’s Medical Dictionary 422

(27th ed. 2000).



Def endant - appell ant Charles R Norris (“Norris”) is alleged
to have been the Hospital Adm nistrator at Nocona during the
relevant tinme period, with general adm nistrative and supervisory
authority over the hospital staff and policymaking authority over
drug storage and nedi cal care. Defendant-appellant Barbara Jean
Perry (“Perry”) is alleged to have been the Director of Nursing
at Nocona during the relevant tine period, wth supervisory and
training authority over Nurse Jackson.

B. Procedural Background

In January and February of 2003, the Plaintiffs filed suits
in the Northern District of Texas agai nst Nurse Jackson, the
Hospital, Norris, Perry, and el even other defendants. The
Plaintiffs clainmed Nurse Jackson’s actions deprived the patients
of their substantive due process rights to life and liberty. See

U S. Const. anend. XIV: see also Doe v. Taylor Indep. Sch. Dist.,

15 F. 3d 443, 450-51 (5th Gr. 1994) (en banc) (recognizing the
due process “right to be free of state-occasioned danage to a
person’s bodily integrity”) (internal citation omtted). The
Plaintiffs clained that the Hospital, Norris, Perry, and the

ot her defendants were |iable for these constitutional violations
based on their conscious or deliberate indifference to the
activities of Nurse Jackson, the disappearing Mvacron fromthe
crash carts, and the ever-increasi ng nunber of unexpl ai ned

deat hs.



Beginning in April of 2003, nultiple defendants (including
Norris and Perry) filed notions to dismss under FED. R Qv. P
12(b)(6), attacking the sufficiency of the Plaintiffs’ pleadings
and asserting the defense of qualified imunity. After
consolidating the cases and sending themto a nagistrate judge
for pretrial managenent, the district court denied the
def endants’ notions to dismss, adopting the magi strate judge’s
conclusion that the Plaintiffs had stated a § 1983 cl ai m agai nst
sone defendants, including Norris and Perry.® The district court
al so declined to resolve the defendants’ respective rights to
qualified imunity, adopting the magi strate judge’s
recomendation that a “[d]eterm nation of the Qualified Imunity
of these defendants shoul d abi de” the resolution of factual
i ssues “upon conpletion of discovery, summary judgnent or trial.”

Atteberry v. Nocona Gen. Hosp., No. 7:03-CV-034-R, at 21-22 (N. D

Tex. Sep. 8, 2004) (nem).
Def endants Norris and Perry appeal the denial of their

12(b)(6) nmotions to dismiss.* W hold that the district court

3 Adopting the magi strate judge’'s recommendations in
their entirety, the district court dism ssed all of the
Plaintiffs state-law negligence clains for filing in state
court. The district court also dismssed the Plaintiffs’ § 1983
clains with respect to sone of the original defendants.

4 In June of 2005 these appeals were consolidated, and a
prior unpublished opinion affirmng the district court’s decision
W th respect to one individual appeal was withdrawn in order to
permt the consolidated appeals to be considered sinultaneously.
See Jackson v. Nocona Gen. Hosp., 132 Fed. Appx. 540 (5th Cr
May 31, 2005).




correctly concluded that qualified imunity will not protect the
conduct alleged in the pleadings in this case, and we affirmthe
district court’s denial of Norris’s and Perry’s 12(b)(6) notions
to dismss on the basis of qualified imunity.
1. APPELLATE JURI SDI CTI ON AND STANDARD OF REVI EW
“[Aln order denying qualified inmunity, to the extent it

turns on an ‘issue of law,’ is inmmedi ately appeal able.” Behrens

v. Pelletier, 516 U S. 299, 311 (1996) (quoting Mtchell v.

Forsyth, 472 U S. 511, 530 (1985)). Qur jurisdictionin this
context extends to interlocutory appeals taken fromboth denials
of notions to dism ss and denials of notions for summary

judgnent. See Behrens, 516 U S. at 307 (stating that “an order

rejecting the defense of qualified imunity at either the

di sm ssal stage or the sunmary judgnent stage is a ‘final

j udgnent subject to i medi ate appeal ”). Specifically, the denial
of a notion for dismssal on qualified inmmunity grounds falls
into that

“smal|l class” of district court decisions that, though
short of final judgnent, are imedi ately appeal abl e
because they “finally determne clains of right
separable from and collateral to, rights asserted in
the action, too inportant to be denied review and too
i ndependent of the cause itself to require that
appel l ate consideration be deferred until the whole
case is adjudicated.”

Behrens, 516 U. S. at 305 (quoting Cohen v. Beneficial Indus. Loan

Corp., 337 U S. 541, 546 (1949)).



When reviewing a denial of qualified imunity on an

interlocutory appeal, we are restricted to determ nations *“of
question[s] of law and “legal issues,” and we do not consider
“the correctness of the plaintiff’'s version of the facts.”
Mtchell, 472 U. S. at 528. The “‘essentially legal [inmunity]
question,’” which we treat as an entitlenent “distinct fromthe

merits” of the case, is appeal able only to the extent that it
turns on an issue of law. . . .’" Behrens, 516 U S. at 306
(quoting Mtchell, 472 U S. at 526, 530) (om ssion in Behrens).
Only these issues of law qualify as appeal able “final decisions”
before a final judgnent. See id.

We review “the district court’s refusal to dismss [the

conplaint] on the basis of qualified i munity de novo.”

Wl kerson v. Sadler, 329 F.3d 431, 434 (5th G r. 2003) (enphasis

omtted); see also Mxrin v. Caire, 77 F.3d 116, 119-20 (5th Gr.

1996) (stating, in a simlar qualified immunity context, that a
district court’s ruling on a notion to dismss is subject to de

novo review). In applying this standard, we accept “all well -
pl eaded facts as true, viewing themin the |ight nost favorable

to the plaintiff.” Jones v. Geninger, 188 F.3d 322, 324 (5th

Cr. 1999) (citing Doe v. Hillsboro Indep. Sch. Dist., 81 F.3d

1395, 1401 (5th Gr. 1996)). Dismssal is inappropriate “unless
the plaintiff would not be entitled to relief under any set of

facts or any possible theory that he could prove consistent with



the allegations in the conplaint.” Jones, 188 F.3d at 324

(citing Vander Zee v. Reno, 73 F.3d 1365, 1368 (5th Cr. 1996)).

Sone of the Plaintiffs argue that this court |acks

jurisdiction over this appeal, citing Smth v. Brenocettsy, 158

F.3d 908 (5th Gr. 1998). In Smth, we addressed an appeal of
the district court’s denial of a sunmary judgnment notion
asserting qualified imunity. See Smth, 158 F.3d at 911-13.
These Plaintiffs claimthat in Smth, this court concluded it

| acked interlocutory jurisdiction because each of the grounds for
appeal raised factual questions rather than |egal questions. |d.
Based on this characterization of Smth, these Plaintiffs contend
that we |ack jurisdiction over this appeal because Norris and
Perry raise argunents related to their awareness of certain facts
at the tine of the patients’ deaths.

These Plaintiffs are mstaken in both their argunment and
their characterization of Smth. The resolution of the | egal
questions appropriate to an interlocutory appeal involving
qualified imunity will necessarily entail sonme nention of the

related factual allegations in the conplaints. See Mtchell, 472

U S at 528-29. Jurisdiction over an interlocutory appeal froma
denial of a summary judgnent notion failed in Smth because the
Smth appellant did not raise sufficient |egal issues separable

fromthe facts or the ultimate nerits of the case.® See Smth,

5 In fact, the appellant in Smith sinply presented
di sputed facts wthout reference to any substantive | egal

10



158 F. 3d at 912-13 (concl udi ng that “none of the separable |egal
issues identified by [the appellant] are sufficient for us to
grant summary judgnent in his favor”). Unavoi dable references to
the underlying facts of a case do not spoil our jurisdiction over
a properly conposed interlocutory appeal.
[11. DI SCUSSI ON

To state a claimunder 42 U S.C. § 1983, a plaintiff nust
first show a violation of the Constitution or of federal |aw and
then show that the violation was conmtted by sonmeone acting

under col or of state | aw. See, e.qg., West v. Atkins, 487 U. S.

42, 48-50 (1988); Piotrowski v. Gty of Houston, 51 F.3d 512, 515

(5th Gr. 1995). The district court adopted the nagistrate
judge’s recommendation that the Plaintiffs sufficiently all eged
that the hospital was a state governnental entity, that Nurse
Jackson was a state actor, and that she had commtted a
constitutional violation while acting under color of law. The
district court also adopted the magistrate judge’ s recommendati on
that the Plaintiffs pleaded facts sufficient to inpose liability

on Norris and Perry.

analysis or authority. See Smth, 158 F. 3d at 912-913 (stating
that “[the appellant] provides no | egal support for this [first]
argunent” and “[the appellant] presents no authority to support
his [second] argunent”). The substantive | egal argunents
provided by Norris and Perry in this appeal, although ultimtely
unsuccessful, are different in kind fromthose described in

Smi th.
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A qualified immunity defense “serves to shield a governnent
official fromcivil liability for damages based upon the
performance of discretionary functions if the official’s acts
were objectively reasonable in light of then clearly established

| aw. Thonpson v. Upshur County, 245 F.3d 447, 456 (5th Cr.

2001); see also Kinney v. Waver, 367 F.3d 337, 349 (5th Gr.
2004) (en banc) (discussing the inportant goals served by the
qualified imunity doctrine). “Wen a defendant invokes
qualified imunity, the burden is on the plaintiff to denonstrate

the inapplicability of the defense.” Mdendon v. Gty of

Col unbia, 305 F.3d 314, 323 (5th Cr. 2002) (en banc) (per
curiam

To discharge this burden, a plaintiff nust satisfy a two-
prong test. First, he nust claimthat the defendants commtted a

constitutional violation under current | aw See, e.qg., Wlson v.

Layne, 526 U. S. 603, 609 (1999); Palner v. Johnson, 193 F.3d 346,

351 (5th Gr. 1999). Second, he nust claimthat the defendants’
actions were objectively unreasonable in light of the |aw that
was clearly established at the tine of the actions conpl ai ned of.
See id. This bifurcated |legal standard is designed both to
pronote clearer standards for official conduct and to spare

def endants unwarranted liability and court costs. See WIson,

526 U.S. at 609.
Norris and Perry contend that dism ssal is appropriate

because the Plaintiffs have failed each prong of the test.

12



First, Norris and Perry claimthat the Plaintiffs failed to

all ege a constitutional violation because they have not
sufficiently alleged that either official acted wth deliberate
indifference to the patients’ constitutional rights as determ ned
by current law. Second, Norris and Perry claimthat the
Plaintiffs have not sufficiently alleged that either official
acted objectively unreasonably in light of the |law that was
clearly established at the tine of the alleged nurders. Prudence
suggests that these qualified imunity clains should be addressed

separately for Norris and Perry.® See Jacobs v. W Feliciana

Sheriff's Dept., 228 F.3d 388, 395 (5th Gr. 2000).

A Constitutional Violation

At issue in this appeal is whether the Plaintiffs
sufficiently alleged that Norris and Perry nmay be held |iable for
Nurse Jackson’s all eged violation of the patients’ constitutional

rights. See Hernandez v. Tex. Dep’t of Protective & Requlatory

6 The district court sufficiently anal yzed the
Plaintiffs’ allegations with respect to both Norris and Perry.
Specifically, the district court adopted the magi strate judge’s
recommendation that the Plaintiffs sufficiently alleged that
Norris had “general adm nistrative and supervisory duties with
respect to the hospital staff, including Nurse Jackson, and
policy making duties and authority with respect to the drug cart,
training of nurse enployees, and the adm nistration of nedi cal
care to patients at the Hospital.” Atteberry v. Nocona Gen.
Hosp., No. 7:03-CV-034-R, at 18 (N.D. Tex. Sep. 8, 2004) (nem).
Wth respect to Perry, the district court adopted the nagistrate
judge’s recommendation that the Plaintiffs “adequately all eged
[her] to be a potential ‘state actor’ having a sufficient alleged
policy making control over Nurse Jackson and her actions.” |1d.
at 19-20.

13



Servs., 380 F.3d 872, 880 (5th Cr. 2004) (determ ning, as an
initial matter in a simlar appeal, whether the alleged
deprivation of constitutional rights could be ascribed to social

workers in supervisory roles); Doe v. Rains County Indep. Sch

Dist., 66 F.3d 1402, 1406-07 (5th Gr. 1995) (outlining a three-
step approach for “drawing the circle of liability” in a simlar
appeal and attenpting to determ ne whether the all eged
deprivation of constitutional rights could be ascribed to school
officials in supervisory roles); Taylor, 15 F. 3d at 452
(determning, as an initial matter in a simlar appeal, whether
supervi sory school officials were |iable for alleged breaches of
constitutional rights commtted by subordi nate enpl oyees).
Specifically, this court nust determ ne whether the allegations
of the conplaints support supervisory liability on the part of
Norris and Perry when their subordinate, Nurse Jackson, violated

the patients’ constitutional rights. See, e.q., Rains County

| ndep. Sch. Dist., 66 F.3d at 1406-07; Taylor, 15 F.3d at 452-54;

Sinms v. Adans, 537 F.2d 829, 831 (5th Gr. 1976).

Ordinarily, supervisors may not be held vicariously |iable
for constitutional violations conmtted by subordi nate enpl oyees.

See, e.qg., Taylor, 15 F.3d at 452. However, supervisors may be

Iiable for constitutional violations commtted by subordinate

enpl oyees when supervisors act, or fail to act, wth deliberate

indifference to violations of others’ constitutional rights

commtted by their subordinates. See, e.q., Gty of Canton v.

14



Harris, 489 U S. 378, 386-90, 389, 387 (1989) (concl uding that
there are limted circunstances, which nust rise to the |evel of
“deliberate indifference” to constitutional rights, “in which an
allegation of a ‘failure to train’ can be the basis for liability

under § 1983”"); Alton v. Tex. A&M Univ., 168 F.3d 196, 200 (5th

Cir. 1999) (noting, in a discussion of Taylor, “that a
supervisory official may be |iable under § 1983 if that official
denonstrates a deliberate indifference to a plaintiff’s
constitutionally protected rights”); Taylor, 15 F.3d at 452-56,
454 (adopting a deliberate indifference standard to assess

whet her “[a] supervisory school official can be held personally
liable for a subordinate’s violation” of the constitutional

rights of others); Gonzalez v. Ysleta Indep. Sch. Dist., 996 F. 2d

745, 753-60, 757 (5th Cr. 1993) (adopting the deliberate
indifference standard in a simlar appeal, and stating that
sister circuits have “uniformy interpreted Canton’s ‘deliberate
indifference’ requirenment . . . to apply to all cases invol ving
facially constitutional policies”).

Deliberate indifference in this context “describes a state

of m nd nore blanmeworthy than negligence.” Farner v. Brennan,

511 U.S. 825, 835 (1994) (citing Estelle v. Ganble, 429 U.S. 97,

104 (1976)). Rather, “acting or failing to act with deliberate
indifference to a substantial risk of serious harm. . . is the
equi val ent of recklessly disregarding that risk.” Farner, 511

U S at 836. Relying on Farner, this court has reiterated the

15



deli berate indifference standard in a variety of contexts. See,

e.q., Hernandez, 380 F.3d at 880 (stating that “[t]o act with

deli berate indifference, a state actor nust consciously disregard
a known and excessive risk to the victims health and safety”);
Alton, 168 F.3d at 201 (stating that the deliberate indifference
standard is whether “the officials’ conduct reflected a conscious
disregard for the risk that students would suffer bodily injuries
of constitutional dinensions at the hands of student cadet

| eaders”); Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Gr.

1998) (stating that a plaintiff “nust show that the defendants
(1) were aware of facts fromwhich an inference of an excessive
risk to the [plaintiff’s] health or safety could be drawn and (2)
that they actually drew an inference that such potential for harm
exi sted”).

Accordingly, to prevail against either Norris or Perry, the
Plaintiffs nust allege, inter alia, that Norris or Perry, as the
case may be, had subjective know edge of a serious risk of harm
to the patients. The test for deliberate indifference is
subj ective, rather than objective, in nature because “an
official’s failure to alleviate a significant risk that he should
have perceived but did not, while no cause for commendati on,
cannot under our cases be condemmed as the infliction of

puni shment.” Farner, 511 U S. at 838; see al so Hernandez, 380

F.3d at 880; Palner, 193 F.3d at 352. Follow ng the Suprene
Court’s clear direction, we “may infer the existence of this

16



subj ective state of mnd fromthe fact that the risk of harmis

obvi ous.” Hernandez, 380 F.3d at 881 (quoting Hope v. Pelzer,

536 U.S. 730, 738 (2002)) (enphasis in Hernandez).

Norris and Perry contend the allegations provided by the
Plaintiffs show only that Mvacron was m ssing fromthe crash
carts and that the Hospital’s death rate was consi derably higher
t han over the sane period of the previous year. They argue that
these all eged facts, even though we nust accept themas true, do
not denonstrate that Norris and Perry had the subjective
know edge and intent required to establish deliberate
indifference. Determ ning whether Norris and Perry actually
inferred that the patients were at risk is a question of fact
beyond the scope of this appeal. See Smth, 158 F.3d at 913
(stating that whether a defendant actually drew an inference of
risk fromunderlying facts is a fact question, which is not
reviewabl e on interlocutory appeal).

We observe, however, that the case before us “is not a case
in which a plaintiff seeks to inpugn an otherwi se legitimte
official action by casting bare accusations of malice, bad faith,
and retaliatory aninus.” Kinney, 367 F.3d at 374. Contrary to
Norris’s and Perry’s assertions, the Plaintiffs’ pleadings
specify the dates when M vacron di sappeared fromthe crash cart
and the dates when various patients died, and they continue to
all ege that the defendants were aware of these incidents. See
Appendi x, infra (providing a detailed tineline of the Plaintiffs’

17



allegations). The Plaintiffs do not, with any specificity,
all ege how Norris and Perry canme to know of these facts, but
their pleadings are sufficiently detailed on this score to
survive a notion to dism ss.

In addition, Norris and Perry argue that the Plaintiffs’
all egations do not establish deliberate indifference because the
al | eged conduct did not constitute a conscious disregard of a
known risk to patient safety. Norris and Perry point out that
their actions, as stated in the conplaint, show that they
initiated a good-faith--albeit ineffective--response, which is
generally not sufficient to show deliberate indifference. See

Lefall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 531-32 (5th Gr.

1994) (citing Taylor, 15 F. 3d at 456 & n.12). According to the
Plaintiffs allegations, however, all of these actions occurred
wel|l after the defendants knew. (1) that M vacron was found

m ssing approximately ten different tinmes; (2) that the drug had
been wongfully adm nistered to Nocona patients; and (3) that the
death rate at Nocona was at |east double the death rate fromthe

sane two-nonth period fromthe preceding year.’ These

! Norris and Perry attenpt to phrase the conplaints’
all egations to concede that the defendants did not have actual
know edge of facts fromwhich they could infer a risk of serious
harmuntil early February 2001. 1In fact, the conplaints nmake no
such concession, but instead state that, by early February 2001,
t he defendants had connected the deaths to Nurse Jackson
specifically.

18



all egations suffice to establish a conscious disregard of a known
and excessive risk of serious harm

In sum the Plaintiffs alleged that Norris and Perry knew
both that a dangerous drug was mi ssing and that patients were
dying at an unusually high rate. They also alleged that although
Norris and Perry should and coul d have investigated the deaths
and m ssing drugs or changed hospital policy, they did nothing
for a considerable period of tinme. For Rule 12(b)(6) purposes,
the requisite deliberate indifference is sufficiently all eged.
B. (bj ectively Unreasonabl e

“To be ‘clearly established for purposes of qualified
immunity, ‘[t]he contours of the right nmust be sufficiently clear
that a reasonable official would understand that what he is doing

violates that right.’” Kinney, 367 F.3d at 349-50 (quoting

Anderson v. Creighton, 483 U S. 635, 640 (1987)). |In practice,

this neans that “whether an official protected by qualified
immunity may be held personally liable for an allegedly unl awf ul
action generally turns on the ‘objective |egal reasonabl eness’ of
the official’s action, assessed in |ight of the legal rules that
were ‘clearly established at the tine it was taken.” Anderson,

483 U. S. at 639; see also Wlson, 526 U S. at 614. This court

has repeatedly held that objective reasonableness in a qualified
inmmunity context is a question of law for the court to decide,

not an issue of fact. See, e.qg., WIllians v. Braner, 180 F. 3d

19



699, 703 (5th Gr. 1999) (stating that “objective reasonabl eness
is amtter of law for the courts to decide, not a natter for the

jury”); Hare v. Gty of Corinth, 135 F.3d 320, 328 (5th G

1998); Mangieri v. difton, 29 F.3d 1012, 1015-16 (5th G

1994).

For a plaintiff to establish objective unreasonabl eness and
overcone a qualified imunity defense, he nust satisfy two
inquiries. First, a plaintiff nust show “the all egedly violated
constitutional rights were clearly established” at the tine of

the alleged violation. Palner v. Johnson, 193 F. 3d 346, 351 (5th

Cir. 1999) (quoting Hare, 135 F.3d at 326) (enphasis omtted in
Pal ner). Second, a plaintiff nust denonstrate that “the conduct
of the defendants was objectively unreasonable in the |ight of
that then clearly established law.” 1d.

Wth respect to the first inquiry, Norris and Perry
acknow edge that deliberately indifferent supervisors in prisons,
school s, and nental institutions have been held |iable for
constitutional violations commtted by subordi nate enpl oyees.
See, e.qg., Appellant’s (Atteberry) Br. at 17-18. But they argue
that these precedents do not clearly establish that a public
hospital official owes a constitutional duty to protect patients
fromharmin simlar situations. |d.

Norris and Perry are m staken in this belief. They attenpt
to define the paraneters of clearly established |aw too narrowy.
As this court has long held, the term*“clearly established” *does

20



not necessarily refer to ‘conmandi ng precedent’ that is
‘factually on all-fours with the case at bar,’ or that holds the
‘very action in question’ unlawful.” Taylor, 15 F. 3d at 454-55
(quoting Jefferson, 817 F.2d at 305 & n.1 (footnote omtted in
Taylor) and Anderson, 483 U S. at 640). Contrary to Norris and
Perry’s general assertions, a constitutional right “is clearly
established if “in the light of pre-existing | aw the unl awf ul ness

[is] apparent.’” Taylor, 15 F. 3d at 455 (quoti ng Anderson, 483

U S at 640) (om ssion in Taylor); see also Hope, 536 U S at

739-41; Kinney, 267 F.3d at 350. Morre to the point, the
unl awf ul ness of their alleged conduct is readily apparent from
rel evant precedent in sufficiently simlar situations. See,

e.q., Gty of Canton, 489 U S. at 381-90, 388 (stating that “a

city can be |liable under § 1983 for inadequate training of its

enpl oyees”); Brown v. Bryan County, 219 F.3d 450, 459-463, 462

(5th Gr. 2000) (stating that a county, “through its policynaker,
is cul pable for purposes of 8§ 1983 for its choice not to train

[ an enpl oyee] (and not to provide proper supervision for him”);
Bradl ey, 157 F.3d at 1025-26 (ruling, in a simlar appeal, that a
plaintiff’s allegations were sufficient to pierce the qualified
imunity of supervisory prison officials based on nonths of filed
conpl ai nts about unhygienic conditions); Taylor, 15 F.3d at 452-
65 (ruling, in a simlar appeal, that a plaintiff’s allegations
were sufficient to pierce the qualified imunity of supervisory
school officials who were allegedly indifferent to child
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nmol estation commtted by a subordinate); Sins, 537 F.2d at 831-32
(ruling, in a simlar appeal, that the absence of direct
“personal participation” by police supervisors and police
disciplinary commttees did not justify a 12(b)(6) notion to
di sm ss).

Moreover, the Plaintiffs have alleged that Norris and Perry
failed to conply with a nunber of relevant state statutes,
i ncl udi ng Chapter 133 of the Texas Admi nistrative Code, the Texas
Pharmacy Act, the Texas Health Safety Code, and Tex. Rev. Q.
STAT. art. 4590i. The Plaintiffs argue that these all eged
violations of state statutes inposed non-discretionary duties
upon Norris and Perry, vitiating their qualified i munity defense
altogether. Qualified immunity is only avail abl e when an
official acts “wthin the scope of [his or her] discretionary

authority.” Brooks v. George County, 84 F.3d 157, 164-65 (5th

Cir. 1996) (quoting Cronen v. Tex. Dep’'t of Human Servs., 977

F.2d 934, 939 (5th Gr. 1992)). |In both the Plaintiffs’
conplaint and in their briefs before this court, this argunent is
tenuous. It is enough, at this point, to say that sone of these
statutes may create non-discretionary duties which would vitiate
qualified imunity, and others nmay create duties with an el enent
of discretion.

Finally, Norris and Perry contend the Plaintiffs have not
shown their alleged actions were objectively unreasonable in
light of existing law, even if existing |law clearly established
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that hospital officials owed a relevant duty to protect their
patients fromconstitutional violations such as those allegedly
commtted by Nurse Jackson. Norris and Perry assert that
obj ectively reasonabl e hospital officials “could not have known
that failing to piece together seemngly unrelated facts
concerni ng higher death rates and m ssing nedication was
ultimately a violation of the Plaintiffs’ constitutional rights.”
(Appellants’ (Atteberry) Br. at 18.) Wthout prejudice to Norris
or Perry, we believe that the Plaintiffs’ well-pleaded facts are
sufficient to survive a notion to di sm ss.
| V. CONCLUSI ON

For the reasons stated above, we affirmthe district court’s

denial of Norris's and Perry’'s 12(b)(6) notions to dismss.

AFFI RVED.

23



Novenber

Novenber

Decenber

Decenber

Decenber

23:

28:

12:

19:

24:

APPENDI X 1

Tinmeline of Allegations

Def endants realize that Mvacron is m ssing
froma crash cart and replace it fromthe
phar macy stock.

Def endants realize that Mvacron is m ssing
froma crash cart and replace it fromthe
phar macy stock.

Defendants realize that Mvacron is m ssing
froma crash cart and replace it fromthe
phar macy stock.

Def endants realize that Mvacron is m ssing
froma crash cart and replace it fromthe
phar macy stock.

Boyd Bruce Burnett dies. It is unclear when

he was injected.
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Decenber 30:

Decenber 31:

January 6:

January 7:

January 8:

Al so, Barbara Atteberry is injected.

Barbara Atteberry dies at another facility.

Def endants realize that Mvacron is m ssing

froma crash cart and replace it fromthe

phar macy stock

Dor ot hy Jean Vanderburg is injected and dies.

Jimmy Ray Holder dies. It is unclear when he

was i nj ect ed.

Al so, Alna D xon dies. It is unclear when

she was injected.

Al so, defendants realize that Mvacron is
m ssing froma crash cart and replace it from

t he pharnmacy st ock.

Defendants realize that Mvacron is m ssing

froma crash cart and replace it fromthe

phar macy stock
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January 11:

January 24:

January 25:

January 28:

January 30:

J.T. Nichols dies. It is unclear when he was

i nj ect ed.

Al so, John Walter WIIians dies. It is

uncl ear when he was i nject ed.

WlliamGiffin is injected.

Al so, defendants realize that Mvacron is
m ssing froma crash cart and replace it from

t he pharnmacy st ock.

Defendants realize that Mvacron is m ssing
froma crash cart and replace it fromthe

phar macy stock

Lydi a Diane Weat herread (a/k/a Lydi a Chapnon)

is injected. She survives.

Def endant Pharmaci st Fenogli o begi ns | ooki ng
for the mssing Mvacron. He conmences an
internal investigation of the m ssing

M vacron, along with the hospital.
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January 31:

Early February:

February 4:

February 6:

February 8:

Also, Wlliam Giffin dies.

Al so, defendants realize that Mvacron is
m ssing froma crash cart and replace it from

t he pharnmacy st ock.

Donna Curnutte is injected.

Defendants realize that twenty-two of the

twenty-three deaths in Nocona Hospital since
Novenber had their origin on the night shift,
and that Jackson was on night shift duty when

nost or all of these deat hs occurred.

Everett Jackson di es. It is unclear when he

was i nj ect ed.

Def endants notify | aw enforcenent.

Def endant Pharnmaci st Fenoglio notifies the

Texas State Board of Pharmacy of the | oss or

theft of at least ten vials of M vacron

| nj ection.
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February 18: Donnelly Reid is injected. He survives unti

June. He dies on June 18, 2001.

As a result of this injection, Nurse Jackson

i s caught.
February 19: Donna Curnutte dies.
February 20: Nurse Jackson’ s enpl oynent is term nated.
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