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PER CURI AM *

This appeal is from a district court’s grant of summary
judgnent in favor of an enployer in a race discrimnation case
under 42 U. S.C. 8§ 1981. Appellants allege disparate treatnent in
conpensation and disparate treatnent in pronotion. Appel | ant s
claimthat the district court erroneously admtted the enpl oyer’s
expert evidence and erroneously granted sunmmary judgnent. Wth

respect to the expert wtness evidence challenge, Appellants

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



strenuously argue that discrimnation suits should not becone a war
of experts. However, binding precedent instructs that statistical
evidence serves an inportant role in enploynent discrimnation
cases. W have reviewed the record and are convinced that there is
no genui ne i ssue of material fact. Finding noreversible error, we
AFFI RM

| . FACTUAL AND PROCEDURAL HI STORY

Appel l ants are ei ght African-Anmerican technicians enployed in
t he Bi onedi cal Engi neering Departnent (“Bionmed”) of Appell ee Texas
Children’s Hospital (“TCH'). Bi oned enploys nore than eighty
i ndi vi dual s, nost of whomare engaged in maintaining and repairing
bi omedi cal equi pment. Bioned is divided into three groups, each of
which services different types of equipnent and has its own
manager. Bioned’s Director, Yadin David, and Assistant Director,
John Weinert, oversee all three groups. Bioned s managers are al
white mal es.

Bioned has three technician classifications of increasing
responsi bility: Bionedical Equipnment Technician (“BMET"), Senior
Bi onedi cal Equi pnent Technician (“Sr. BMET”), and Specialist.
Appel  ant Samuel Mjay is a BMET; Appellants Raynond Runnels,
Bel eke Aw gi chew, Marvin Henry, Kevin Davis, Kenneth Jenkins, and
Gen Wite are Sr. BMETs; and Appellant Keidrick Perry is a
Speci al i st.

Each Bi oned enpl oyee receives an annual evaluation wth a
total rating that falls into one of four categories: Fails to Meet
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Expectations, Meets Expectations, Exceeds Expectations, and
Consi stently Exceeds Expectations. The evaluation is based on
hours spent on preventative maintenance; trouble-shooting and
repairing equi pnent; providing project support, technical support,
and | eadership when needed; performng incident investigations;
ensuring quality of group work; docunenting all work and materi al s;
and attendi ng neetings as assigned. Bioned technicians receive an
annual nerit pay increase, which is tied to the evaluation rating
t he enpl oyee received.

I n August 2000, a Specialist position opened in the Intensive
Care/ Operating Room (“ICU OR’) unit. According to David, four Sr.
BVMETs were considered for the opening: Randy Tayl or, Van Nguyen,
Runnel s, and Aw gi chew. Managenent sel ected Taylor, a white nal e,
to fill the Specialist position.

I n June 2002, another Specialist position becane available in
the ICUUORunit. According to David, managenent considered all Sr.
BMVETs in that unit, including Nguyen (who had been the “runner up”
for the 2000 openi ng) and Appellants Perry and Wiite. Nguyen, an
Asian male, was selected to fill the position.

Shortly after managenent filled the 2002 Special i st position,
Appellants filed this suit. After discovery, TCH noved for sunmary
j udgnent . On August 10, 2004, a Magistrate Judge recomended
granting summary judgnent, concluding that Appellants failed to
raise a genuine issue of material fact that TCH discrim nated
against them The district court adopted the Mugistrate Judge’s

3



recommendati on and granted summary j udgnent.

1. STANDARD OF REVI EW

The district court’s decision to admt expert testinony is
revi ewed for abuse of discretion and shoul d not be di sturbed unl ess
it is manifestly erroneous. General Electric Co. v. Joiner, 522
U S 136, 141-42 (1997). This Court reviews a district court’s
grant of summary judgnent de novo, applying the sane standards as
the district court. E.g., Hrras v. Nat’l R R Passenger Corp., 95
F.3d 396, 399 (5th Gr. 1996). Summary judgnent is proper if the
record reflects “that there is no genuine issue as to any nateri al
fact and that the noving party is entitled to a judgnent as a
matter of law.” FeED. R Qv. P. 56(c).

[11. ANALYSI S

A Adm ssi on of Expert Reports
1. Dr. Jeanneret

Appel lants claimthat the district court erroneously admtted
the defendant’s expert reports. The adm ssibility of expert
evidence is governed by Federal Rule of Evidence 702, which
requires district courts to ensure that (1) expert testinony is
“relevant to the task at hand” and (2) it “rests on a reliable
foundation.” Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U S 579, 597 (1993). The adm ssibility of expert evidence “is
governed by the sane rules, whether at trial or on summary

judgnent.” First United Fin. Corp. v. United States Fid. & QGuar.



Co., 96 F.3d 135, 136-37 (5th Cr. 1996).

TCH attached a report fromDr. P. R Jeanneret to their notion
for summary judgnent. Jeanneret holds advanced degrees in the
fields of industrial and organi zati onal psychology with mnors in
neasurenent and industrial sociology.!? Jeanneret conducted a
statistical analysis assessing the effect of race on Bioned
techni ci ans’ conpensati on, performance eval uati ons, and pay rai ses.
Hi s report concluded that there was no statistically significant
race effect.

Appel l ants argue that the district court shoul d have excl uded
Jeanneret’s report for several reasons. First, they allege that
Jeanneret’s report failed to |ist the docunents the expert revi ewed
and “[t]hus the failure to base his opinion on all the relevant
facts nmakes any testinony of Dr. Jeanneret unreliable and therefore
i nadm ssi bl e. "2

The Federal Rules of Cvil Procedure require that an expert
report contain “the data or other information considered by the
wtness in formng the opinions.” FED. R Qv. P. 26(a)(2)(B)

Jeanneret’s report provides that the statistical analyses were

! Appellants do not dispute that Jeanneret is qualified to
provi de expert evidence.

2 Appellants also state that the “underlying docunents have

not been produced by Defendant.” To the extent that Appellants
intend to raise a discovery claim we conclude that it is not
adequately briefed and thus, need not be addressed. See

Commruni cati ons Workers of Anerica v. Ector County Hosp. Dist., 392
F.3d 733, 748 (2004).



based on (1) three years of Bioned technician salary information,
(2) performance ratings from 1981 to 2002, and (3) annual pay
i ncreases during the relevant period. This data is set forth in
Table 1 of the report. Addi tionally, even assumng the report
omtted rel evant data, the Suprene Court has held that the om ssion
of relevant variables generally affects only the probative val ue,
not the admssibility, of statistical analysis. See Bazenore v.
Friday, 478 U S. 385, 400 (1986).

Second, Appellants argue that Jeanneret’s report should have
been excluded because it “submts the ultimte question and seeks
to answer the sanme . . . .7 The Rules of Evidence, however,
provide that “testinony in the form of an opinion or inference
ot herwi se adm ssible is not objectionable because it enbraces an
ultimate issue to be decided by the trier of fact.” Feb. R EviD
704.

Third, Appellants argue that the statistical evidence was
irrelevant and unhel pful to the trier of fact. Federal Rule of
Evi dence 702 provides that an expert may offer an opinion if it
“Wll assist the trier of fact to understand the evidence or to
determne a fact in issue.” Courts have long recognized the
rel evance and hel pful ness of statistical evidence in proving, and
di sprovi ng, enploynent discrimnation. See, e.g., Int’l Bhd. of
Teansters v. United States, 431 U S. 324, 339 (1977) (explaining

that statistics are not only “conpetent in proving enploynent



di scrimnation” but “serve an inportant role”). Therefore, this
argunent fails.

Appel lants also point out, presunably as a part of their
rel evancy challenge, that Jeanneret’s report conbined the three
technician classifications in order to obtain a sufficient sanple
size. Appellants thensel ves al |l ege departnent-w de di scrimnation
withinall three job classifications. Further, personnel decisions
for all three classifications during the rel evant period were nade
by the sanme group of four managers. Therefore, it was rel evant
that no statistically significant evidence of racial bias existed
across job classifications.

Fourth, Appellants argue that Jeanneret’s nethodol ogy was
unreliable. They nake the conclusory assertion, citing Kumho Tire
Co. v. Carm chael, 526 U. S. 137, 149 (1999), that Jeanneret’s
met hod “cannot be tested, subjected to peer review, there is no

known rate of error, etc. The district court, however, found it
unnecessary to assess the “Daubert factors” individually, and it
need not have considered them “Daubert makes clear that the
factors it nentions do not constitute a ‘definitive checklist or
test.’”” |d. at 150 (enphasis in original). |ndeed, the Suprene
Court has held that a trial judge has “considerable |eeway” in
determning “how to test an expert’'s reliability.” ld. at 152

(enmphasis in original). The district court reasonably relied on

the general rule that statistical analyses of the type enpl oyed by



Jeanneret are reliable. See, e.g., Lavin MEleney v. Marist
Col | ege, 239 F.3d 476, 483 (2d Gr. 2001). In sum the district

court’s decision to admt Jeanneret’s report was not manifestly

erroneous.
2. Dr. Dyro

Appel l ants al so challenge the district court’s adm ssion of
Dr. Joseph Dyro's expert testinony. Dyro, who has a doctorate
degree in Bionedical Electronics Engineering, provided a report
containing his expert opinion regarding TCH s organi zation table
and job descriptions. Dyro concluded that “[p]ronption wthin
functional groups is consistent with industry norns as the skil
| evel of group nenbers is specialized and the devel opnent of those
skills typically requires a considerable expenditure in training

expenses.”

Appel l ants assert that Dyro likewse failed to provide a
description of the docunents he reviewed. Contrary to Appellants’
assertion, Dyro’ s report |listed the docunents upon which he relied

and summari zed the information contained in the docunents.

Appel l ants al so argue that Dyro’ s opi nion invaded the province
of the jury. As previously set forth, the Federal Rules of
Evi dence do not prohibit evidence on this basis. Accordi ngly,
Appel lants have failed to denonstrate that the district court

commtted manifest error in admtting evidence from Dyro.



B. Discrimnation d ai ns
1. Deni al of Pronotion

Five of the Appellants, Runnels, Aw gichew, Perry, Mjay, and
White, generally contend that they “were denied pronotions and/or
an opportunity to apply for position[s] when enpl oyees of different
races were sinply placed in the position.”® Appellants’ clains of
discrimnation are governed by the tripartite burden-shifting test
establi shed by MDonnell Douglas v. Geen, 411 U S. 792, 802-04
(1973). Under MDonnell Douglas, Appellants first nust make a
prima facie case. The prima facie elenents of a claim for
di sparate treatnent are that: (1) the plaintiff is a nenber of a
protected class under the statute; (2) he applied and was qualified
for a job or promotion for which his enployer was seeking
applicants; (3) despite his qualifications, he was rejected; and
(4) the position remai ned open and the enpl oyer continued to seek
applicants, or the position was given to soneone outside the

protected class. 1d. at 802.

Second, if Appellants establish a prinma facie case of
discrimnation, the burden shifts to TCH to articulate a

| egitimate, non-di scrimnatory reason for not sel ecting Appel | ants.

3 Appel l ants conplain that job openi ngs shoul d have been, but
were not, comrunicated to all enployees via a job posting list.
Appellants cite no authority for this proposition and at ora
argunent could not identify any |egal obligation to post the job
openi ngs.



| d. Third, if TCH satisfies this burden, Appellants nust prove
that “the legitimate reasons offered by the defendant were not its
true reasons, but were a pretext for discrimnation.” Reeves V.
Sander son Pl unbing Prods. Inc., 530 U S. 133, 143, 120 S. C. 2097,
2106 (2000) (citation and internal quotation marks omtted). The
“ultimate burden of persuading the trier of fact that the def endant
intentionally discrimnated against the plaintiff remains at al

times with the plaintiff.” 1d.
a. August 2000 Pronotion of Tayl or
i Perry and Wite

I n August of 2000, Taylor was pronoted fromthe position of
Sr. BVMET to Specialist inthe ICWOR unit. Wth respect to Perry
and White, the district court agreed with TCH that because they
were classified in a position two levels below the position of
Specialist, neither were qualified for the pronotion to Specialist.
Only Sr. BMETs were considered for the pronotion to Specialist.
TCH provided evidence that pronotions al ways were gi ven one | evel
at a tine, and Appel | ants have not shown ot herw se. Thus, because
Perry and White were not qualified for the pronotion, the district
court correctly concluded that they have failed to nmake a prim

faci e case of discrimnation.?

4 It is not clear whether Mjay raises a claimof denial of
pronotion. Neverthel ess, because he was not a Sr. BMET, his claim
fails for the sanme reason. Also, it should be noted that
subsequent to the pronotions at issue in this lawsuit, Perry
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ii. Runnels and Aw gi chew

The district court found that Runnels and Aw gi chew, who were
both Sr. BMETs, denonstrated a prinma facie case of discrimnation
wth respect to this denial-of-pronotion claim TCH i ntroduced
evi dence i ndi cating that both Runnel s and Aw gi chew wer e consi dered
for the pronotion. The deci sionnmakers, David, Winert, and the
| CU OR unit manager, however, agreed that Taylor was the best
qualified for the pronotion. The managers believed that Tayl or
was the best choice because he had already worked in the unit.
Nei t her Runnels nor Aw gichew had as nuch experience with the
equi pnent for the ICWOR unit. Also, a Specialist would spend the
majority of his time on admnistrative functions, and nmanagenent
bel i eved that Tayl or had excellent adm nistrative skills. Based on
this evidence, the district court correctly found that TCH
articulated a legitimate, non-discrimnatory reason for not

sel ecting either Runnels or Aw gi chew.

Runnel s and Aw gi chew nust now denonstrate that the legitimate
reasons offered by TCH were not its true reasons but were a pretext
for discrimnation. This Court has held that a plaintiff my
survive sunmmary judgnment by submtting evidence that he was
“clearly better qualified” than the enployee selected for the
pronotion at issue. Celestine v. Petrol eos de Venezuella SA 266

F.3d 343, 356-57 (5th Cr. 2001). “However, the bar is set high

ultimately was pronoted.
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for this kind of evidence because differences in qualifications are
generally not probative evidence of discrimnation unless those
disparities are ‘of such wei ght and significance that no reasonabl e
person, in the exercise of inpartial judgnent, could have chosen
the candidate selected over the plaintiff for the job in
question.’”” 1d. at 357 (quoting Deines v. Texas Dept. of Prot. &

Regul atory Servs., 164 F.3d 277, 280-81 (5th Cr. 1999)).

Runnel s has admtted in his deposition that it had been twenty
years since he had worked on the OR/'ICU or |aboratory equi pnment
that a Specialist would be responsi ble for nmaintaining. Aw gichew
admtted that he had never worked in the ICUOR unit and had no
experience working on that equipnment. Although both Runnels and
Awi gi chew point to their |longer service with TCH and believe they
were nore qualified than Taylor, neither of them has shown that

they were “clearly better qualified” than Tayl or.

Intheir brief, Appellants state that in the history of Bi oned
there has never been an African American pronoted to a nmanagenent
position. Appellants do not raise a disparate treatnment claimwth
respect to any of the five nanagenent positions. Mor eover,
Appel lants have failed to allege, much Iless show, that any
qualified African Anerican applied for one of the five nmanagenent
positions. Thus, the | ack of African-Anerican managenent does not
appear to be relevant as to whether nmanagenent engaged in

pur poseful discrimnation against Appellants.
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Appel l ants have failed to show that they were clearly better
qualified than Taylor. Thus, the district court properly granted
summary judgnent on their denial-of-pronotion clains wth respect

to the 2000 pronotion of Taylor.?®
b. June 2002 Pronotion of Nguyen

I n June of 2002, another Specialist position becane avail abl e
inthe ICWUOR unit. The managenent gave the pronotion to Nguyen
who had been the supervisors' second choice for the August 2000

pronoti on.

In the district court, Runnels, Aw gichew, Perry, Wite, and
Moj ay al |l eged a deni al -of -pronotion clai mregarding this pronotion
given to Nguyen. By this tinme, Perry and White had been pronoted
to Sr. BMETS. It is not clear whether the district court concl uded
that all the Plaintiffs were qualified and had alleged a prim
facie case. Assuming all the Plaintiffs did denonstrate a prim
facie case, TCH had to articulate a legitimte, non-discrimnatory
reason for selecting Nguyen over them Again, TCH states that

Nguyen was nore qualified than Appell ants.

TCH argues, and the district court found, that Runnels and

Awi gi chew still |acked significant expertise with the relevant

5> Appellants alsorely on Weinert's statenent to Runnel s t hat
because Runnels filed this lawsuit he would never be pronoted
This statenment may suggest aninmus because of the filing of the
suit, but it does not indicate racial discrimnation at the tinme of
the pronotions at issue.
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equi pnent. Although Perry and Wiite were Sr. BMETs in the | CUOR
unit, they had | ess experience in that position than Nguyen. TCH
al so points to Nguyen's out standi ng performance as a reason for the
pronotion. The rel evant experience and perfornmance cited by TCHi s
a legitimte, non-discrimnatory reason for selecting Nguyen over
the Plaintiffs. Indeed, it appears that, as a group, even
Appel I ants had chanpi oned Nguyen as the person nost qualified for

t he previous 2000 pronotion Tayl or received.

As previously set forth, to survive sunmary judgnent, the
plaintiffs nust show “no reasonable person, in the exercise of
inpartial judgnent, could have chosen the candi date sel ected over
the plaintiff for the job in question.” Celestine, 266 F. 3d at 357
(quoting Deines, 164 F.3d at 280-81). This Appellants have failed
to do. Appellants have offered no nore argunents or evidence than
is set forth above regardi ng the 2000 pronoti on. Because they have
not shown that they were “clearly better qualified” than Nguyen
their clains fail. The district court properly granted sunmary

j udgnent on the 2002 deni al -of -pronotion discrimnation clains.
2. Di sparate Treatnent in Conpensation
a. Across Job O assifications

To establish a prima facie case of discrimnation regarding
conpensation, a plaintiff nust prove that (1) he is a nenber of a
protected class and (2) he is paid |l ess than a nonnmenber for work
requi ring substantially the sane responsibility. Uiedo v. Steves
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Sash & Door Co., 738 F.2d 1425, 1431 (5th Gr. 1984). Appel I ant s
Runnel s and Aw gi chew, both Sr. BMETs, seek to establish a prinma
facie case by conparing their salaries to those of Specialists, a
hi gher job classification. Relying on Uviedo, 738 F.2d at 1431,
the district court found that Appellants failed to nmake out a prim
facie case of conpensation discrimnation wth respect to
technicians “one pronotion |level up the organizational chart”
because “the record does not support Plaintiffs’ contention that
Specialist, Sr. BMET, and BMET had the sane job responsibilities.”
Runnel s and Aw gi chew argue, however, that they are “performng t he
work of a Specialist.” The only evidence that Appellants point to
in support of the claimthat their salaries should be conpared to
a Specialist's salary is their own testinony, and even this does

not explain how their work is the sane.

TCH contends that there is no dispute that Specialists have
different job duties than do Sr. BMETs. |Indeed, at one point in
their brief, Appellants admt that there are inportant “position
di fferences” between BMETs, Sr. BMETs, and Specialists. Simlarly,
Runnel s testified that Specialists did nore conplicated technical
work than Sr. BMETs. As TCH points out, Appellants' clai mappears
to be that they are performng above their level of *assigned
responsibilities.” Yet, they do not cite any authority for the
proposition that this is sufficient to establish a prim facie case

of conpensation discrimnation. Thus, Appellants fail to
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denonstrate that their job responsibilities are substantially the
sane as those of a nonnenber Specialist. See Little v. Republic
Refining Co., Ltd. 924 F.2d 93, 97 (5th G r. 1991) (holding that
plaintiffs nust show “nearly identical” circunstances in a clai mof
di sparate treatnent). Accordingly, the district court properly
concl uded that Runnel s and Aw gi chewwere not simlarly situated to
Speci alists and that they could not establish a prima facie case by

conparing their conpensation to that of Specialists.
b. Wthin Job O assifications

The remaining Appellants seek to show pay discrimnation
within their job classification. The district court held that
Appel l ants made a prinma facie case of discrimnation with respect
tothis claim TCHGdisputes this holding. W w Il assune arguendo
that the district court correctly found a prima facie case was

made.

TCH points to its nerit-based evaluation system as a
legitimate, non-discrimnatory reason for the difference in
conpensation |evels. Appel lants respond that the “uneven
application of the evaluation process” to mnorities denonstrates
a genui ne i ssue of material fact regardi ng whether race is a factor
in determ ning pay. For exanple, in support of this argunent,
Appel I ants conpare the production nunbers of certain nonmnorities
to their production nunbers; however, production nunbers are but

one facet of an enployee’s eval uation. Furthernore, a Bioned
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technician’s salary i s based upon starting pay, job classification,
and performance evaluations. Thus, the evaluation is but one of
three factors wupon which an enployee’'s pay is determ ned.
Appel  ants never show that they are simlarly situated as to all
the factors with a nonmnority enployee who is nore highly
conpensat ed. Appel l ants have failed to show “nearly identical”
ci rcunst ances. See Little, 924 F. 2d at  97. Further, as
previously set forth, Jeanneret analyzed Bioned s technicians’
conpensati on and performance eval uati ons and concl uded that there
was no statistically significant race effect. Accor di ngly,
Appel l ants have failed to raise a genuine issue of material fact
wWth respect to whether the evaluation process is pretext for

di scri m nati on.
| V. CONCLUSI ON

For the above reasons, the district court’s judgnent is

AFFI RMED.
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