United States Court of Appeals
Fifth Circuit

FILED
January 27, 2006

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-40116
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
vVer sus

ANTONI O LOREDO TORRES, al so
known as Juan Vega Perez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas, Laredo
USDC No. 5:03-CR-1265-ALL

ON REMAND FROM THE
SUPREME COURT OF THE UNI TED STATES

Bef ore JONES, Chief Judge, JOLLY and WENER, C rcuit Judges.
PER CURI AM !

Antoni o Loredo-Torres pleaded guilty to illegal entry in
violation of 8 U S.C 8§ 1325. The presentence report cal cul ated
his base offense | evel as eight, pursuant to U S.S.G 8§ 2L1.2(a).
Si xt een | evel s wer e added, pur suant to US S G
2L1.2(b) (1) (A (vii), because of a prior conviction for aiding and
abetting the illegal transportation of aliens. Loredo-Torres did

not object to the enhancenent. Loredo-Torres received a three-

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| evel reduction for acceptance of responsibility, resulting in a
total offense level of 21, which resulted in a Qidelines
i nprisonnment range of 57 to 71 nonths. Because the statutory
maxi mum sentence was only two years, the district court sentenced
Loredo-Torres to 24 nonths inprisonnent.

On appeal, Loredo-Torres argued that the district court erred
by relying on information contained in the presentence report to
enhance his base of fense | evel based on a determ nation that he had

a prior conviction for an alien snuggling offense commtted for

profit. He also argued that the district court erred when it
appl i ed t he enhancenent because transportation of illegal aliens is
not “alien snuggling”. He conceded that those contentions were

foreclosed by United States v. Sanchez-Garcia, 319 F.3d 677, 678

(5th Cr. 2003), and United States v. Solis-Canpozano, 312 F. 3d

164, 167-68 (5th Gr. 2002). This court affirmed his sentence

United States v. Loredo-Torres, 110 Fed. Appx. 445 (5th Gr. 2004).

The Suprene Court vacated and remanded for further considerationin

the light of United States v. Booker, 125 S. C. 738 (2005).

Loredo-Torres v. United States, 125 S . C. 1421 (2005). We

requested and received supplenental letter briefs addressing the
i npact of Booker.

I n his suppl enental brief, Loredo-Torres argues that we should
pretermt the Booker issue and remand on the ground that the

Suprene Court’s decision in Shepard v. United States, 125 S. Ct.

1254 (2005), establishes that the district court msapplied the
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CGui delines when it enhanced his sentence pursuant to U S S. G 8§
2L1.2(b) (1) (A (vii) based on his prior conviction for illegal
transportation of aliens. The cases cited by Loredo-Torres in
support of this contention are distinguishable, because none of
them were remanded by the Suprenme Court for further consideration
inthe |ight of Booker. The Suprenme Court remanded Loredo-Torres’s
case for the specific purpose of further consideration in the |light
of Booker. Wen a case is remanded to this court fromthe Suprene
Court with specific instructions, this court nust confine its
reviewto the limtations established by the Suprene Court’s renmand

order. See Gradsky v. United States, 376 F.2d 993, 996 (5th Cr.

1967) (“Except that which we are nandated to review, our previous
rulings are the law of the <case and wll not now be

reconsidered.”); United States v. Lee Il, 358 F.3d 315, 321 (5th

Cr. 2004) (“Absent exceptional circunstances, the mandate rule
conpel s conpliance on remand with the dictates of a superior court
and forecloses relitigation of issues expressly or inpliedly
decided by the appellate court.”).? Loredo-Torres’s argunents
regardi ng the m sapplication of the guidelines are beyond t he scope

of the Suprene Court’s remand and we wil|l not consider them

°The Governnent notes that Loredo-Torres referred to the
“forthcom ng Suprene Court decision in Shepard” in his petition for
wit of certiorari. Because the Suprene Court’s order in this case
was issued on February 28, 2005, and the Shepard decision was
i ssued on March 7, the Governnent ,maintains that the Court had to
have been aware of the issue in Shepard when it issued the nandate
in this case.



Loredo-Torres al so contends that there was error under Booker
because he was sentenced under the assunption of a mnmandatory
Gui delines system?® He raised this issue for the first tine in his
petition for wit of certiorari. This court recently held that, in
the absence of extraordinary circunstances, the court wll not
consi der Booker-related argunents raised for the first tine in a

petition for a wit of certiorari. United States v. Taylor, No.

03-10167, 2005 W 1155245 (5th Cr. My 17, 2005).

Because Loredo-Torres did not raise his Booker-related
argunents in the district court, we would have reviewed them for
plain error had he raised themfor the first tinme on direct appeal.

United States v. Mares, 402 F. 3d 511, 520 (5th Gr.), cert. denied,

126 S.Ct. 43 (2005). There is no plain error because, as Loredo-
Torres concedes, there is no evidence in the record indicating that
the district court would have inposed a |esser sentence under
advi sory sentencing guidelines. Because Loredo-Torres has not
shown plain error, he cannot satisfy “the nuch nore denmanding

standard for extraordinary circunstances, warranting review of an

3Loredo- Torres acknowl edges that the following issues are
forecl osed by our precedent, but raises themto preserve themfor
further Suprene Court review. (1) that Booker error is structural,
or at | east presunptively prejudicial, thus obviating the need for
a specific show ng of prejudice; and (2) that this court’s decision
in United States v. Bringier, 405 F.3d 310 (5th Cr.), cert.
denied, 126 S.Ct. 264 (2005), is inconsistent wwth (because it is
nmore stringent than) the reasonabl e probability standard announced
in United States v. Dom nquez-Benitez, 124 S. Ct. 2333 (2004).
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issue raised for the first tinme in a petition for certiorari”.
Tayl or, 2005 W. 1155245, at *1.

For the foregoing reasons, we conclude that nothing in the
Suprene Court’s Booker decision requires us to change our prior
affirmance in this case. We therefore reinstate our judgnent

affirmng Loredo-Torres’ s conviction and sentence.

JUDGVENT REI NSTATED.



