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Boris O Medina-Herrera brings this petition for review,
chal | enging the Board of Immgration Appeals’s (“BIA's”) dism ssal
of his appeal froman immgration judge s February 23, 2004, order
denyi ng reopeni ng and reconsi deration. Because we concl ude that
the BIA did not engage in inpermssible fact finding, and that
Medi na-Herrera failed to exercise due diligence in preserving his
rights, his petition is DEN ED

BACKGROUND

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



Medi na-Herrera is a native and citizen of Guatemal a who
entered the United States as a noninmmgrant with permssion to
remain until April 5, 1990. He did not depart as required, and an
immgration judge ultimately ordered him deported following a
hearing conducted in absentia on QOctober 30, 1990.

On Septenber 11, 1998, Medina-Herrera filed a notion to
reopen pursuant to 8 203 of the N caraguan Adjustnent and Central
American Relief Act (“NACARA’). On Decenber 17, 1999, an i mm gra-
tion judge denied Medina-Herrera' s notion.

On February 5, 2004, Medi na-Herrera again noved to have
hi s case reopened and reconsi dered. He argued that he had recei ved
i neffective assi stance of counsel in preparing his application for
NACARA relief, and that as a result, the statute of limtations to
file a notion to reopen should have been equitably tolled. The
imm gration judge held that ineffective assistance of counsel did
not provide a basis for equitable tolling, and denied Medina-
Herrera s notion as untinely on February 23, 2004. Medina-Herrera
appeal ed to the BI A

The BIA then dismssed Medina-Herrera’s appeal on
Novenber 18, 2004, holding that Medina-Herrera had failed to
establish that he was entitled to equitable tolling. The BIA
concl uded that even if his counsel rendered ineffective assi stance,
Medi na-Herrera had not exercised due diligence in seeking

reconsideration of the immgration judge' s decision. Medi na-



Herrera filed a tinely petition for review, and this court has
jurisdiction.
DI SCUSSI ON
On a petition for reviewof a Bl A decision, we reviewthe

BIAs rulings of |aw de novo. Lopez-Gonez v. Ashcroft, 263 F.3d

442, 444 (5th Gr. 2001). W reviewthe BIA s findings of fact for

substanti al evidence. Tesfanm chael v. Gonzal es, 411 F. 3d 169, 175

(5th Gir. 2005).

Medi na-Herrera argues that the BIA violated its own
regul ations in determning that he failed to exercise due diligence
i n seeking reconsideration. On an appeal fromthe decision of an
immgration judge, the BIA my review “questions of |aw,
di scretion, and judgnent and all other issues in appeals from
deci sions  of immgration judges de novo.” 8 CFR
8§ 1003.1(d)(3)(ii). However, 8 CF.R § 1003.1(d)(3)(iv) states
that the BIA “will not engage in factfinding in the course of
deci ding appeals.” Medina-Herrera clainms that the Bl A engaged in
i nproper factfinding in making its determ nation that he did not
exerci se due diligence over his claim Respondent clains that such
a determ nation was a conclusion of |aw.

As a general matter, courts have treated the determ na-
tion whether a party has exercised due diligence for the purposes

of equitable tolling as a finding of fact. See Mgis v. Pearle

Vision, Inc., 135 F.3d 1041, 1045 (5th Cr. 1998)(discussing




reasonable diligence in the context of a Title VII claim.
However, in certain |imted circunstances, other circuit courts
have recogni zed that the issue of whether a party exercised due

diligence may be a conclusion of |[|aw See, e.q., Borges .

Gonzal es, 402 F.3d 398, 407 (3d Cr. 2005) (due diligence found as
a matter of |law where facts were undi sputed and record permtted

only one conclusion); Forner Enployees of Sonoco Prods. Co. V.

Chao, 372 F.3d 1291, 1295 (Fed. G r. 2004)(sane); lavorski v. [|NS,

232 F. 2d 124, 134 (2d Gr. 2000) (holding in first instance that an
alien seeking to reopen his case failed to exercise due diligence
and was not entitled to equitable tolling “as a matter of |aw
where facts were undisputed). W agree with the reasoning of the
af orenenti oned cases and conclude that where the facts on the
record are undisputed, and the result is inarguable, the BI A may
determne as a matter of law that a party failed to exercise due
di li gence.

Even accepting Medina-Herrera' s clains of ineffective
counsel as true, there is no disputing that he took nore than four
years to bring a notion to reopen his case. In a formal bar
conpl aint he brought against his fornmer counsel, Medina-Herrera
acknowl edged that it “seened odd” that he had not received
communi cation from his attorney in years. Still, Mdina-Herrera
failed to take any action on his case. These undisputed facts | ead
only to the conclusion that Medina-Herrera failed to exercise due
diligence; the BIA nade a perm ssible |legal determ nation within

4



the scope of its authority in dismssing Medina-Herrera s appeal .
We agree with the Board s hol ding, and Medina-Herrera s petition

for review is therefore DEN ED.



