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Preston Hughes, |1l was convicted and sentenced to death for
the 1988 nurders of fifteen-year-old Shandra Charl es and her three-
year-old cousin, Mrcell Taylor. He requests a certificate of
appeal ability (“COA”) to appeal the district court’s denial of
federal habeas relief for sixteen clains. The request is GRANTED,

in part, and DENIED, in part.

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



I

At trial, the State presented evidence that Hughes stabbed
both of the victins in the neck and chest. Shandra Charles |ived
I ong enough to tell police that “Preston” had stabbed her after
trying to rape her. The police officers went to a nearby apart nent
conplex. The only person living there naned “Preston” was Hughes.
He agreed to acconpany the officers to the police station, where he
| ater gave two witten statenents admtting that he had stabbed
both victins.

At the punishnment phase, Tracy Heggar testified that Hughes
had raped her in 1985 when she was thirteen years old. She
testified further that Hughes had threatened her with a gun in an
attenpt to prevent her fromtestifying agai nst hi mabout the rape.
The State presented evidence that, at the tinme of the nurders,
Hughes was serving two ten-year probated terns for the aggravated
sexual assault and aggravated assault of Heggar. Six of Hughes’s
friends and his nother testified that he was a good-natured, non-
vi ol ent person. Hughes testified at the guilt and punishnment
phases of trial.

The Texas Court of Crimnal Appeals affirnmed Hughes’s

conviction and sentence on direct appeal. Hughes v. State, 878

SSW2d 142 (Tex. Cim App. 1993), cert. denied, 517 U S 1152

(1994). Hs first state habeas application was denied with a

witten order. Ex parte Hughes, No. 45,876-01 (Tex. Crim App.

Sept. 13, 2000). Hi s second state habeas application was di sm ssed
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as an abuse of the wit. Ex parte Hughes, No. 45,876-02 (Tex.

Crim App. Nov. 14, 2001).

In an 82-page opinion, the district court denied Hughes's
petition for federal habeas relief and denied a COA. Hughes now
requests a COA fromthis court for eight clains.

I

To obtain a COA, Hughes nust nake “a substantial show ng of
the denial of a constitutional right.” 28 U S.C. 8§ 2253(c)(1)(A).
To make such a showi ng, he nust denonstrate that “jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed

further.” Mller-El v. Cockrell, 537 US. 322, 327 (2003). I n

maki ng our deci sion whether to grant a COA, we conduct a “threshol d
inquiry”, which consists of “an overview of the clains in the
habeas petition and a general assessnent of their nerits.” 1d. at
327, 336. “While the nature of a capital case is not of itself
sufficient to warrant the issuance of a COA, in a death penalty
case any doubts as to whether a COA should issue nmust be resol ved

in the petitioner’s favor.” Ramrez v. Dretke, 398 F. 3d 691, 694

(5th Gr. 2005) (internal quotations and citations omtted).



A

Based on our limted, threshold inquiry and general assessnent
of the nerits of Hughes’'s clains, we conclude that the foll ow ng
clains present issues that are adequate to deserve encouragenent to
proceed further:

daim 3: Whet her the jury instructions at the punishnent
phase of the trial gave the jury a neans for considering and giving
effect to Hughes’s mtigating evidence, and whether this claimis
procedural |y barred.

daim 5: Whet her, at the punishnent phase, the jury
i nproperly considered a prior conviction that was | ater overturned
on appeal .

daim 6: Whet her the prosecutor violated Hughes's rights
under the Fourteenth Anendnent by arguing at the close of the
puni shnment phase that Hughes’s counsel was wong to cross-exani ne
Tracy Heggar, who testified as a witness for the State.

Accordingly, we GRANT a COA for these clains. |If petitioner
Hughes wi shes to file a supplenental brief with respect to the
merits of the clains for which a COA has been issued, he may do so
wthin thirty days of the date of this order. The suppl enental
brief should address only matters that have not already been
covered in the brief in support of the COA application. The State

may file a response fifteen days thereafter.



B

Hughes has failed to denonstrate that jurists of reason could
di sagree with or find debatable the district court’s resolution of
the i ssues presented in the follow ng clainms, and we t heref ore DENY
his request for a COA for those clains, for the reasons set forth
bel ow:

Caim1: Whet her the district court erred by holding that
many of Hughes’'s clains were procedurally barred and/or barred by

Teaque v. lLane, 489 U S. 288 (1989). The district court noted

t hat Hughes had conceded that he raised nost of his clains for the
first time in his second state habeas application, which the Texas
Court of Crimnal Appeals had dism ssed as an abuse of the wit.
The district court applied well-settled precedent to hold that the
Texas abuse of the wit doctrine provided an independent and
adequat e state ground for the purpose of inposing a procedural bar.
It held that, although the changes in the law were external
factors, Hughes had failed to allege how the governnent had
interfered wwth his ability to discover and i nvesti gate his clai ns,
or that his clains were unavail able at the tine he filed his direct
appeal or his first state habeas application. The district court
hel d that Hughes did not fit within the fundanental m scarriage of
justice exception because he had not presented any evidence
establishing that he did not conmt the crinme for which he was
convicted or that he is otherw se actually i nnocent of the charges
against him The court also rejected each of the barred cl ains on
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the nerits and, therefore, concluded that Hughes had not
established prejudice. The district court’s application of Teaqgue
and the procedural bar based on the Texas abuse of the wit
doctrine is not debatable. W therefore DENY a COA for this claim
daim 2: Whet her Hughes’s statenents to the police were
obtained in violation of the Constitution because he was verbally
t hr eat ened, physically abused, and i ntoxi cated. The district court
held that this claimis procedurally barred. Al though Hughes filed
a witten notion to suppress his confession, which was denied by
the trial court following a hearing, he did not challenge the
vol untariness of his confession on direct appeal. | nstead, he
argued that the confession was inadm ssible as fruit of an ill egal
arrest in violation of the Fourth and Fifth Arendnents. He raised
those sane clains in his initial state habeas application. The
district court stated that Hughes did not nmake any allegation or
argunent that his statenents were tainted by verbal threats,
physi cal abuse, or intoxication until his second state habeas
application, which was di sm ssed as an abuse of the wit.
Alternatively, the district court held that this claimis
W thout nmerit. It noted that the state trial court conducted a
heari ng on Hughes’s notion to suppress and concl uded that Hughes’s
statenents were voluntary. The district court recited the
followng factual findings by the state trial court: Hughes’ s
assertion that his confession was coerced by threats or abuse was
not credi bl e; Hughes’s deneanor did not reflect a person who woul d
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be easily intimdated into naking a fal se confession; Hughes had
extensi ve experience with the crimnal justice system Hughes was
an expert in martial arts; Hughes was allowed to neke severa
private tel ephone calls after nmaki ng his statenents, but he did not
conplain about threats or abuse to the persons he called; and
phot ogr aphs taken of Hughes shortly after he was charged did not
show any evi dence of physical abuse. The district court held that
Hughes’ s conclusory affidavit, unsupported by any ot her evidence,
was i nsufficient to underm ne the detailed findings of fact nade by
the state trial court.

Finally, the district court held that any error was harm ess
inthe light of the other evidence of guilt.

Al though the district <court’s harmess error analysis
erroneously refers to evidence that was not introduced until the
puni shment phase of the trial, its conclusions that this claimis
procedurally barred or, alternatively, neritless in the |ight of
the state court’s factual findings, are not debatable. e
therefore DENY a COA for this claim

Caim4: Wether the evidence is insufficient to support the
jury’s finding that Hughes acted deliberately in killing the second
victim three-year-old Marcell Taylor. Hughes relies for support
on his statenent to the police that he stabbed the little boy after
the little boy began crying and wal ked between Hughes and Shandra
Charles (the first victim. He contends that this evidence shows
that he did not deliberately stab the second victim but only
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st abbed himaccidentally when the child wandered into the path of
his knife while he was stabbing the first victim

The district court held that this claimis procedurally barred
because Hughes raised it for the first tine in his second state
habeas application, which was dism ssed as an abuse of the wit.
Alternatively, the district court held that the claimfailed on the
merits. The district court noted that both of the victins were
stabbed in the chest and neck, perforating their carotid arteries
and jugular veins. The district court cited state | aw hol di ng t hat
evidence that a person is arned and has repeatedly stabbed his
victimis proof that his actions were deliberate. The district
court concluded that, based on the facts that both of the victins
suffered nearly identical wounds and were stabbed repeatedly, a
rational trier of fact could have found that Hughes had adequate
time to contenplate the effect of his actions on Marcell Tayl or
during the course of the offense. Reasonabl e jurists would not
find the district court’s decision debatable. Accordingly, Hughes
is not entitled to a COA for this claim

Caim6 (in part): As stated earlier, we have granted a COA

for Hughes’s claimthat the prosecutor violated his rights under
the Fourteenth Anendnment by arguing at the cl ose of the punishnent
phase that Hughes's counsel was wong to cross-exam ne Tracy
Heggar, who testified for the State. Hughes also requests a COA
for his clains that the prosecutor’s argunent violated the Sixth

and Ei ghth Anendnents.



The prosecut or argued that Heggar’ s testinony “al one i s enough
to put the needle in this man’s arm And for that little girl to
be brought down here and for [defense counsel] to put her on trial
again is not right.” Def ense counsel objected; the prosecutor

apol ogi zed; and the court overrul ed the objection. The prosecutor

then said: “They have done nothing wong. They’'re trying to
protect their client. [It's their job. It doesn’'t nean it’s the
right thing to do.” Defense counsel objected again, and the trial

court sustained the objection and instructed the jury to disregard
the last remark of the prosecutor and not consider it for “any
pur pose what soever”.

On direct appeal, the Texas Court of Crimnal Appeals held
that the argunent was inproper and that the trial court erred by
overruling the initial objection. However, it concluded that the
error was cured by the pronpt instruction to disregard the second
coment .

The district court held that Teague bars any claim of
prosecutorial msconduct under the Sixth and Ei ghth Amendnents
because chal l enges to inproper prosecutorial remarks are governed
by the Fourteenth Anmendnent. The district court’s decision with
respect to the Sixth and Ei ghth Anmendnents is not debatable. W
therefore DENY a COA for this claiminsofar as it relies on the
Si xth and Ei ghth Anendnents.

Claim 7: Whet her Hughes’s conviction and sentence were
obtained in violation of his right to equal protection, because
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capital punishnent is disproportionately inposed on nenbers of his
race (African-Anerican). Hughes argues that the Suprene Court’s

decision in Bush v. Gore, 531 U S. 98 (2000), provides a broader

interpretation of equal protection and entitles him to an

evidentiary procedure |i ke the one descri bed in Batson v. Kentucky,

476 U.S. 79 (1986), to allow himto determ ne whet her i nperm ssi bl e
raci al |l y-based factors were consi dered by the individuals invol ved
ininvestigating, arresting, and prosecuting the case agai nst him

The district court held that this claimis procedurally barred
because Hughes raised it for the first tine in his second state
habeas application, which was dism ssed as an abuse of the wit.
Alternatively, the district court rejected the claimon the nerits
because Hughes had not presented any direct evidence that his
conviction was obtained as a result of racially discrimnatory
practices of the type that m ght support an equal protection claim

The court held that Bush v. Gore does not require an evidentiary

hearing to determne the intent of the police and prosecutors and
that, even if a Batson-type inquiry of the sort suggested by Hughes
were perfornmed in this case, Hughes would not be entitled to relief
because there are race-neutral explanations for his arrest and
prosecution, and he cannot show that, but for his race, the police
would not have investigated him as a suspect or that the
prosecuti on woul d not have charged this case as a capital offense.
In the further alternative, the district court held that the rule

proposed by Hughes -- that Bush v. CGore affords a Batson-type
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challenge to determne whether the individuals involved in
investigating, arresting, and prosecuting a case acted wth
discrimnatory intent in seeking the death penalty -- is barred by
Teaque. The court rejected Hughes’s contention that his claimis
covered by the Teague exception for principles essential to a
concept of ordered |iberty.

Reasonable jurists would not find the district court’s
rejection of this claimdebatable. Accordingly, we DENY a COA

ddaim 8: Whet her Hughes is entitled to relief under the
Ei ght h and Fourteenth Amendnents because there i s new evi dence t hat
makes it clear that he is no | onger a danger to society. The “new’
evi dence Hughes offers in support of this claimis that he has been
a wel | - behaved prisoner on death row for over twelve years and has
reached an age where the rate of offense anong the popul ati on of
mal es drops of f dramatically.

The district court held that this claimis procedurally barred
because it was raised for the first tinme in Hughes' s second state
habeas application, which was dism ssed as an abuse of the wit.
Alternatively, the district court denied relief on the nerits
because no federal authority supports the claim Mor eover, the
district court observed that the evidence presented by Hughes,
al though recent in tine, does not qualify as “new'. The court
noted t hat Hughes and hi s not her and several other w tnesses at the
puni shnment phase testified that Hughes woul d behave well in prison
if given alife sentence. Therefore, the court held that the jury
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at the punishnent phase was not precluded from considering the
possibility that Hughes m ght enjoy an unblem shed disciplinary
record while on death rowor the possibility that, with the passage
of time, his propensity to engage in violent behavior mght
dimnish. Inaddition, the district court concluded that relief is
barred under Teaque because the rule proposed by Hughes -- that
post hoc proof of good behavior in prison and a defendant’s
advanced age are sufficient reasons to set aside a jury verdict
based on its determ nation of evidence presented at trial that the
def endant poses a future danger to society -- is not dictated by
precedent existing at the tinme his conviction becane final. The
district court’s decision is not debatable. Therefore, we DENY a
COA for this claim

COA GRANTED in part and DENIED in part.
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