United States Court of Appeals
Fifth Circuit

FILED

IN THE UNITED STATES COURT OF APPEALS December 12, 2006

FOR THE FIFTH CIRCUIT Charles R, Fulbruge Il

No. 05-11380
(Summary Caendar)

KENNETH L. HARRIS,
Plaintiff-Appelant,
Versus

DAVID MCDAVID HONDA,
Defendant-Appellee.

Appeal from the United States District Court
for the Northern District of Texas, Dallas Division
(3:04-CV-2629-M)

Before BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURIAM:”

This pro se appea from Kenneth Harris (“Harris’) arises out of a race and age-based
employment discrimination suit, under the Texas Commisson on Human Rights Act (*TCHRA"),

against David McDavid Honda (“Honda’). Harris appeals from the district court’s fina judgment

"Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5th Cir. R.
47.5.4.



dismissing his clams pursuant to Federal Rule of Civil Procedure 12(b). The district court
determined that it lacked subject matter jurisdiction over Harris' claims because the clams were not
adminigtratively exhausted. It thereafter dismissed the case. We agree with the district court and
conclude that Harris did not file his charge of discrimination in a timely manner and exhaust his
adminigrative remedies; therefore, we AFFIRM the judgment.

FACTUAL AND PROCEDURAL HISTORY

Honda placed anewspaper advertisement inthe Dallas Morning News to publicize vacancies
for salespeople at Honda on July 6, 2003. According to Harris, Honda interviewed him on July 7,
2003, and subsequently did not hire him. Based on Harris' sinteractionswith Hondaon July 7, 2003,
and subsequent events, Harris believed that Honda discriminated against him on the basis of hisrace
and age. On December 27, 2003, Harris submitted an “intake questionnaire” to the Texas
Commisson on Human Rights (“TCHR"), alleging that Honda chose not to hire him based on his
raceand age. Thequestionnairea so addressesHarris' scontention that thelast date of discrimination
occurred when he applied to Honda by telephone on September 1, 2003. In Harris's charge of
discrimination, dated May 5, 2004, Harris aleged discrimination only on September 1, 2003, and
made no reference to any of the July 2003 activities. On November 12, 2004, Harris commenced an
action in the 116th Judicial District Court, Dallas County, Texas, alleging that Honda violated the
TCHRA. Hondafiled anotice of removal on December 10, 2004, based on diversity grounds. On
February 9, 2005, Honda moved to dismiss the case on the basis that Harris failed to exhaust his
adminigtrative remedies and timely file a charge of discrimination. On July 12, 2005, a magistrate
judge recommended that Honda s motion to dismiss be denied for two reasons:. (1) Harris s July 7,

2003, clams were smilar and related to his September 1, 2003, claims which were included in his
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charge of discrimination, and thus, Harris did not fail to exhaust his administrative remedies; and (2)
TCHRtimely received Harris sintake questionnaire. On July 28, 2005, Hondafiled objectionsto the
findings and recommendations of the magistrate judge. On September 30, 2005, the district court
issued a memorandum order and opinion, reecting the findings and recommendations of the
magistrate judge and granting Honda' s motion to dismiss.

STANDARD OF REVIEW

The court must view the alegations of plaintiff’s complaint in the light most favorable to the
plaintiff for purposesof deciding the motionto dismiss. Bentonv. United Sates, 960 F.2d 19, 21 (5th
Cir. 1992) (citing Conleyv. Gibson, 355 U.S. 41, 45-46 (1957)). Thedistrict court dismissed Harris's
complaint for lack of subject matter jurisdiction. This court reviews de novo adistrict court's grant
of amotion to dismiss on this basis. Hebert v. United Sates, 53 F.3d 720, 722 (5th Cir. 1995).

DISCUSSION

Under the TCHRA, an employer may not discriminate against anindividual inconnectionwith
compensation, terms, conditions, or privileges of employment, because of that individua’s race,
color, disability, religion, sex, national origin, or age. Tex. Lab. Code Ann. § 21.051(1). Section
21.051 of the TCHRA issubstantively identical to itsfederal equivaent, Title VI, with the exception
that federal law makesagediscrimination unlawful under the Age Discriminationin Employment Act.

Quantum Chem. Corp. v. Toennies, 47 SW.3d 473, 475 (Tex. 2001). A mgor purpose of the
TCHRA isto provide for the execution of the policiesembodied in Title VII. Tex. Lab. Code Ann.
§21.001(1). Ininterpreting the TCHRA, welook to the parallel federal laws and caseinterpretation.
Sinnett v. Williamson County Sheriff's Dep't, 858 S.\W.2d 573, 576 (Tex. App. 1993).

Exhaustion of Administrative Remedies




Courtsareonly to consider TCHRA clamsafter the plaintiff hasexhausted hisadministrative
remedies. Schroeder v. Tex. Iron Works, Inc., 813 S.W.2d 483, 485 (Tex.1991). Filing acharge of
discrimination with the TCHR or the Equal Employment Opportunity Comission (“EEOC”) is
required for an aggrieved party to exhaust hisadministrative remedies. City of Houston v. Fletcher,
63 S.W.3d 920, 923 (Tex. App. 2002).

A lawsuit under the TCHRA is limited to the charge, other clams “like or related to” the
charge, and other related claims that could have reasonably been expected to grow out of the
Commisson'sinvestigation of thecharge. SeeFinev. GAF Chem. Corp., 995F.2d 576, 578 (5th Cir.
1993). Harris alegesthat he applied for a sales position with Honda on two separate occasionsin
2003; he dleges that he responded to two different advertisements placed in the Dallas Morning
News. On December 30, 2003, the TCHR received Harris's intake questionnaire; in this
guestionnaire, Harrisalleged discrimination on both July 7, 2003, and September 1, 2003. However,
in this lawsuit, he alleges discrimination in connection with Honda' s July 2003 actions but he does
not bring any claims of discrimination occurring in September 2003. A plaintiff may only raise the
sameissue articulated in the employee’ scharge or other discrimination that isrelated to the charge’s
alegations. Elgaghil v. Tarrant Cty. Junior Coll., 45 SW.3d 133, 141 (Tex. App. 2000) (quoting
Fine, 995 F.2d at 578).

Because factual statements are such amajor element of a charge of discrimination, we will
not construe the charge to include facts that were initially omitted. Pricev. Sw. Bell Tel. Co., 687
F.2d 74, 78 (5th Cir. 1982) (citing Sanchez v. Sandard Brands, Inc., 431 F.2d 455, 462 (5th Cir.
1970)). We see no reason why the plaintiff could not have referenced the July allegations, especialy

since they were included in the questionnaire. The magistrate judge found that the July and
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September 2003 claims were related because both claims aleged race and age-based discrimination.
The district court disagreed and concluded that the charge provided only information about the
alleged discrimination that took place on September 1, 2003. Because the issues in the lawsuit are
alleged to have occurred at different times, the July claims would not reasonably grow out of the
investigation of the charge, and are not like or related to the allegationswithin the charge. Weagree
with the district court’s resolution of thisissue.

An Intake Questionnair e does not constitute a Charge

Harris further alleges that this court has jurisdiction to hear the July 2003 claim because the
intake questionnaire he filed with the TCHR referenced it. Harris's intake questionnaire does not
meet the most basic of the statutory requirements for a charge of discrimination as defined by the
TCHRA. The TCHRA requires that the charge is made under oath in order to discourage false
clams. Norwood v. Litwin Eng'rs. & Constructors, Inc., 962 SW.2d 220, 222 (Tex. App. 1998).
The Seventh Circuit has held that intake questionnaires and discrimination charges are two separate
items. Early v. Bankers Life & Cas. Co., 959 F.2d 75, 79 (7th Cir. 1992). Early emphasizes that
the primary difference between intake questionnaires and formal charges of discrimination is the
notification requirement of acharge. Id. In Early, the Seventh Circuit stated that equating intake
guestionnairesto charges, without more, would be the equivalent of dispensing with the requirement
to notify the perspective defendant. Early, 959 F.2d at 80-81 (citing Del. Sate Call. v. Ricks, 499
U.S. 250, 256-57 (1980)). It would be contrary to the letter and spirit of the TCHRA and the
exhaustion requirementsfor thiscourt to find that Harris exhausted hisadministrative remedieswhen

the charge gave Honda no notice of the sole claim of the lawsuit.



We have previoudy permitted a pro se plaintiff to satisfy her obligation to commence
adminigtrative proceedings by filing an intake questionnaire; however, the defendant in that case was
onnotice of dl theplaintiff’sallegations. Price, 687 F.2d at 78 (questionnaire was sufficient because
the charged party had notice of the allegations contained in the questionnaire and the EEOC had
aready investigated the allegations of the questionnaire); seealso Clarkv. Kraft Foods, Inc., 18 F.3d
1278, 1280-81 (5th Cir. 1994) (questionnaire considered in determining whether the plaintiff had
exhausted administrative remedies because during the investigation the EEOC pursued all of the
alleged clams). Harrishasfailedto provide any evidencethat Hondarecei ved noticethat the plaintiff
was pursuing adiscrimination claim based upon his July 2003 interview; inlight of thesefacts, wefind
that the intake questionnaire cannot substitute for a proper charge.

It iswell settled that courtsareto giveleeway and make dlowancesfor pro se plantiffswhen
reviewing their failureswiththeadministrative complexitiesrequired to comply with procedural rules.
Price, 687 F.2d at 77; cf. Zipesv. TransWorld Airlines, Inc., 455 U.S. 385, 396-97 (1982) (technical
reading of filing provision of Title VIl inappropriate, given the fact that laymen initiate the process).
The consideration given to pro se plaintiffsis not enough to outweigh the mgor underlying purpose
of the exhaustion requirements, which is to ensure that employers have notice of claims of
discrimination, Terrell v. U.S. Pipe & Foundry Co., 644 F.2d 1112, 1122 (5th Cir. 1981). We agree
with the district court and find that the questionnaire cannot substitute for aformal charge.

CONCLUSION

Harris has not exhausted his administrative remedies, and this court lacks jurisdiction to
consider hisclaim. Harris' s opportunity to file suit based on the July 2003 incident has expired. For

the foregoing reasons, the court AFFIRM S the order of the district court, dismissng Harris' sclam.






