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Juan Arviso-Mata appeals the 70-nonth sentence i nposed
followng his guilty-plea conviction of illegally re-entering the
United States after deportation in violation of 8 U S. C. § 1326.
Arviso presents three issues: (1) whether the district court erred
in calculating Arviso’s crimnal history score; (2) whether the
district court’s application of the mandatory Sent enci ng Gui del i nes
was harm ess error; and (3) whether 8 U S C 8§ 1325(b)(1) and
(b)(2) are unconstitutional in light of Apprendi v. New Jersey.!?
We affirmArviso’s conviction, vacate Arviso’ s sentence, and renmand
for resentencing.

I

Wt hout the benefit of a plea agreenent, Arviso pleaded guilty
toillegally re-entering the United States after being previously

1530 U.S. 466 (2000).



deported. The presentence report (PSR) established Arviso’ s base
of fense level at 8. He received a 16-1evel enhancenent because he
was deported previously followng a conviction for transporting
undocunented aliens wwthin the United States. He received a three-
| evel reduction for acceptance of responsibility. Hi s total
of fense |l evel was 21, with a resulting guidelines range of 70 to 87
nmont hs i npri sonnent.

Arviso filed witten objections to the PSR He objected to
the 16-1 evel enhancenent on the basis of Bl akely v. Washi ngton. He
al so objected to the constitutionality of 8 U S.C. 8§ 1326(b), but
he conceded that this argunent was forecl osed. At sentencing, the
court asked Arviso's counsel for any objections to the PSR
Counsel stated: “Your honor, we filed a Bl akely objection to the 16
| evel enhancenent for his August, 1994 conviction for purposes of
further appellate review. . . . Qutside of that, Your Honor, we
have no objections to the PSR The [ August 1994] conviction was 10
years ago. W' d ask the Court to consider a sentence at the | ow
end.” After overruling the single objection, the district court
sentenced Arviso to 70 nonths inprisonnment and three years of
supervi sed rel ease. Arviso tinely appealed. W have jurisdiction
under 28 U.S.C. § 1291.

L

Arviso rai ses three i ssues on appeal. First, he contends that
the district court erred in calculating Arviso's crimnal history
score. Second, he contends the district court’s application of the
mandat ory Sent enci ng Cui del i nes was not harm ess error. Third, he
contends that 8 U.S.C. § 1326(b) (1) and (b)(2) are unconstitutional
in light of Apprendi.

A

Adm tting that the i ssue was not raised bel ow, Arviso contends
that the district court plainly erred in assessing two crimna
hi story points for his 1993 m sdeneanor conviction of illegal entry



into the United States because the sentence was inposed nore than
ten years prior to the comm ssion of the instant offense.? The
governnment contends that this asserted error, in addition to being
forfeited, was al so waived. W disagree.

“Wai ver and forfeiture are two different neans by which a
def endant nmay react to an error by the governnent or the district
court in the proceedings in a case.”® The doctrines are simlar,
al though distinct. Forfeiture is the failure to make the tinely
assertion of a right; waiver is the intentional relinquishnent of
a known right.* Forfeited errors are reviewed under the plain
error standard; waived errors are entirely unrevi ewabl e.®

VWaiver is the “*intentional relinquishnment or abandonnent of
a known right.””% There is no evidence, here, that counsel knew of
the sentencing guidelines issue and that he consciously chose to
forego it. The governnent’s only evidence of waiver is counsel’s
statenent that, other than the Bl akely objection, he had no probl em
with the PSR This statenent, alone, is insufficient to establish
that Arviso’'s counsel abandoned a known right. The unpubl i shed
opinions cited by the governnent are inapposite. 1In both United
States v. Martinez and United States v. Mdlina, the defendant
objected, in witing, to the presentence report, but subsequently
affirmatively abandoned the objection before the court at
sentencing.’ W cannot say the same occurred here.

2See U. S. SENTENCI NG GUI DELINES 8§ 4Al. 1(b).

SUnited States v. Dodson, 288 F.3d 153, 160 (5th G r. 2002).
‘United States v. Reveles, 190 F.3d 678, 683 (5th Gr. 1993).
SUnited States v. Miusquiz, 45 F.3d 927, 931-32 (5th Cr. 1995).

fUnited States v. Oano, 507 U S 725, 733 (1993) (quoting Johnson v.
Zerbst, 304 U S. 458, 464 (1938)).

"United States v. Martinez, 79 Fed. Appx. 12, 13 (5th Gr. 2003) (noting

that the defendant filed witten objections to the presentence report, but at the
sent enci ng hearing, he “inforned the district court that he was not pursuing the
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Turning to the nerits, we review the district court’s
application of the sentencing guidelines de novo.® Because there
was no objection below, Arviso nmust establish that the district
court plainly erred in application of the guidelines.?®

The district court assessed Arviso two crimnal history points
for his 1993 conviction of illegal reentry. According to the
indictment for the instant offense, Arviso was arrested for the
i nstant of fense on August 3, 2003. According to the PSR, Arviso
pled guilty to the prior offense on March 3, 1993.1° Under 8§
4A1. 2(e), conputation of crimnal history points is determ ned by
the length of the sentence and the date of the inposition or
rel ease of the sentence. Here, Arviso was sentenced to five years
of probation wthout supervision. There was no term of
i npri sonnent .

Section 4Al. e(2) governs whether prior convictions count for
crimnal history purposes. Under 8§ 4Al.2(e)(1), “[a]lny prior
sentence of inprisonnent exceedi ng one year and one nonth that was
i nposed within fifteen years of the defendant’ s commencenent of the
instant offense is counted.” This provision is not applicable, as
Arviso’s prior conviction did not result in inprisonnment exceedi ng
one year and one nonth. Under 8§ 4Al1.2(e)(2), “[a]ny other prior

witten objections to the presentence report, that the presentence report was
correctly wittenin all respect, and that the district court could rely upon the
presentence report in determning his sentence”); United States v. Mdlina, 82
Fed. Appx. 977, 979 (5th Cr. 2003) (noting that the defendant “w thdrew her
objections to the PSR at the sentencing hearing” and thus they were waived).

8United States v. Villegas, 404 F.3d 355, 358 (5th Gr. 2005); United
States v. Jefferson, 258 F.3d 405, 412 (5th Cr. 2001).

°See, e.g., United States v. Garcia-Cantu, 302 F.3d 308, 310 (5th Cir.
2002) .

W& have repeatedly held that the PSR “is considered reliable and may be
considered as wevidence by the district <court when making sentencing
determ nations.” United States v. Ramirez, 367 F.3d 274, 277 (5th Cr. 2004);
United States v. Huerta, 182 F.3d 361, 364 (5th Cr. 1999); United States v.
Reyna, 130 F.3d 104, 112 (5th Gr. 1997).
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sentence that was inposed wthin ten years of the defendant’s
comencenent of the instant offense is counted.” This provisionis
not applicable, as the instant offense occurred on August 3, 2003
and the sentence for the prior offense was inposed on March 3,
1993, which is outside the ten-year period.! Thus, we are |eft
with 8 4A1.2(e)(3), which provides that “[a] ny other sentence not
wthin the time periods specified above is not counted.” As
Arviso's March 1993 conviction does not fall within the tine
periods specified in 8 4Al.2(e)(1) or (2), it should not have
count ed.

Qur conclusion that the district court erred is not changed by
t he subsequent revocation of Arviso s probation on Septenber 13,
1994. Followi ng revocation, Arviso was sentenced to three nonths
of inprisonnent. Section 4Al.2(k)(1) provides that “[in the case
of a prior revocation of probation, . . . add the original termof
i nprisonnment to any term of inprisonnent inposed upon revocation.
The resulting total is used to conpute the crimnal history points
for [§ 4A1.1].” Here, the original termof inprisonnent was zero
nmont hs; the additional termwas three nonths.

Section 4A1.2(k)(2)(B) explains how the new term of
i nprisonnment affects the counting of crimnal history points under
8 4A1.2(e). |If the total termof inprisonment exceeds one year and
one nonth, we are instructed to use “the date of |ast rel ease from
i ncarceration on such sentence.” This provision is inapplicable,
as Arviso’s new term of inprisonnent was only three nonths.
| gnoring a provision regarding mnors, in all other cases “the date
of the original sentence” is used. Here, that is March 3, 1993,
which, as discussed previously, is outside the wndow for
consi deration under 8 4A1.2(e) and § 4Al.1(b). The district court

1See United States v. Arnold, 213 F.3d 894, 895-96 (5th Cir. 2000) (in
calculating crimnal history score under 8 4Al.2(e), sentence inposed when
def endant found guilty and gi ven suspended sentence).
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plainly erred in considering Arviso's March 1993 conviction for
pur poses of enhancing his crimnal history score.
B
Second, Arviso contends the district court erred by applying
t he mandatory sentencing guidelines, in violation of United States
v. Booker. ? Technically, the erroneous application of the
guidelines as nmandatory is a “Fanfan error.”'® The governnent
concedes that Arviso preserved his Fanfan error for appeal and that
the i ssue is reviewed for harm ess error.* The governnent contends
that the error is harnl ess because the court inposed a “reasonabl e”
sentence at the law end of the guidelines range. However, the
governnent cannot carry is arduous burden of showi ng that the
district court woul d not have sentenced Arviso differently under an
advi sory gui delines system 1
C
Finally, Arviso contends that 8 USC § 1326 is
unconstitutional. As he concedes, this argunent is foreclosed by
Al mendarez-Torres v. United States, which this Court nust follow
“unl ess and until the Suprene Court itself determnes to overrule
it.”
L
Accordingly, the judgnent of conviction is AFFI RVED. W
VACATE Arviso's sentence and REMAND to the district court for
resent enci ng.

12125 S. Ct. 738 (2005).

BUnited States v. Martinez-Lugo, 411 F.3d 597, 600 (5th Cr.), cert.
denied, 126 S. . 464 (2005); see also Booker, 125 S.Ct. at 768-79.

14See United States v. Walters, 418 F. 3d 461, 464 (5th Cr. 2005).

5See United States v. Pineiro, 410 F.3d 282, 284-85 (5th Cir. 2005);
United States v. Garza, 429 F.3d 165, 170-71 (5th G r. 2005) (Booker error).
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CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED.



