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SERG O RCSARI O VEGA- SOTO, al so known as Franci sco
Zaval a- Gutierrez,

Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:05-CR-819-ALL

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Sergi o Rosari o Vega- Soto appeals the 96-nonth
sentence i nposed followng his plea of guilty to
illegally reentering the United States after

deportation. Vega-Soto argues that his sentence i
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unr easonabl e and greater than necessary to satisfy the

sentencing goals of 18 U S.C. 8§ 3553(a). He does

not

" Pursuant to 5THOR R 47.5, the court has determ ned that

this opinion should not be published and is not precedent
under the limted circunstances set forth in 5THQR R 47

except
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chal l enge the cal cul ati on of his guidelines sentencing
range.

A sentence, such as Vega-Soto's, “within a properly
cal cul ated Guideline range is presunptively

reasonable.” United States v. Alonzo, 435 F.3d 551,

554 (5th Gr. 2006). W note that the district court
consi dered and rejected Vega-Soto’'s argunents for a
departure or variance based on the application of the

8§ 3553(a) factors to his case. Vega-Soto has failed to
denonstrate that his properly cal cul ated gui delines

sent ence was unr easonabl e. See Al onzo, 435 F. 3d at

554; United States v. Mares, 402 F.3d 511, 519 (5th

Cr.), cert. denied, 126 S. C. 43 (2005).

Vega- Soto al so argues, in |light of Apprendi v. New

Jersey, 530 U S. 466 (2000), that the 96-nonth term of
| nprisonnent inposed in his case exceeds the statutory
maxi mum sentence allowed for the 8§ 1326(a) offense
charged in his indictnent. He challenges the
constitutionality of 8 1326(b)’s treatnent of prior

fel ony and aggravated fel ony convictions as sentenci ng
factors rather than elenents of the offense that nust
be found by a jury. Vega-Soto’'s constitutional

challenge is forecl osed by Al nendarez-Torres v. United
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States, 523 U. S. 224, 235 (1998). Although he contends

that Al nendarez-Torres was incorrectly decided and that

a mpjority of the Suprenme Court would overrule

Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that

Al nendar ez-Torres renmains binding. See United States

v. Garza-lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. C. 298 (2005). Vega-Soto properly
concedes that his argunent is foreclosed in light of

Al nendarez-Torres and circuit precedent, but he raises

It here to preserve it for further review

AFFI RVED.



