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Luis Al varado- Narvaez petitions for review of an order of
the Board of Inmmgration Appeals (BIA). Alvarado-Narvaez argues
that the BIA erred by holding, contrary to the conclusion of the
immgration judge (I1J), that his conviction under Tex. PeENaL CoDE
8§ 21.11(a)(1) was an aggravated felony. This court |acks
jurisdiction to consider petitions for review filed by aliens who
are ordered renoved based on the conm ssion of an aggravated
felony. See U S.C 8§ 1252(a)(2)(C). Nevertheless, this court

does retain jurisdiction to review the i ssue whet her Al varado-

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Narvaez’ s convi ction constitutes an aggravated felony for

i mm gration purposes. Omari_v. Gonzales, 419 F.3d 303, 306 (5th

Cir. 2005).

Al var ado- Narvaez has not shown that the BIA erred by finding
that his conviction for indecent contact with a m nor, under TEX
PENAL CopE 8§ 21.11(a)(1), constitutes “sexual abuse of a mnor,”

under 8 U.S.C. 8§ 1101(a)(43)(A). In United States v. Zaval a-

Sustaita, 214 F.3d 601 (5th Cr. 2000), this court found that the
| esser offense of indecent exposure with a m nor, under TEX. PENAL
CooE 8§ 21.11(a)(2), constituted “sexual abuse of a mnor.” |[d.
at 604. We went on to state, “[h]ad [the petitioner]’s prior
of fenses been § 21.11(a)(1) offenses involving physical contact,
we would clearly treat them as aggravated felonies.” |d. at 604
n. 1. Consequently, Alvarado-Narvaez’'s petition for reviewis
DI SM SSED for want of jurisdiction to the extent that he seeks
review of the BIA's determ nation that he should be renoved due
to his comm ssion of an aggravated fel ony.

Al var ado- Narvaez al so argues that the BIA acted ultra vires
by ordering himrenoved in the first instance. W have

jurisdiction to consider this issue. See Janes v. Gonzal es, 464

F.3d 505, 512-14 (5th Gr. 2006). Al varado-Narvaez is correct

i nsofar as he argues that the BI A should not have issued a
renoval order but should have remanded his case to the IJ for
further consideration. See id. Accordingly, to the extent that

he chall enges the BIA's authority to i ssue an order of renoval
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against him his petition for reviewis GRANTED, and the case is
REMANDED to the BIA for further proceedi ngs consistent with this
opi ni on. Because Al varado- Narvaez has prevailed on this

argunent, there is no need to consider his remaining chall enges

to the order of renoval



