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Joshua Kistler appeals from the district court’s denial of his motion to

vacate, set aside and correct sentence under 28 U.S.C. § 2255, claiming ineffective

assistance of counsel.  We affirm.

Kistler contends he received ineffective assistance of counsel because trial

counsel did not make adequate efforts to obtain the documents underlying the

victim’s claim that Kistler’s conduct caused her psychological injuries.  But trial

counsel did make such efforts, by sending letters demanding that she be able to

review the relevant documents and by voicing concerns that the victim’s

psychological injuries were unrelated to Kistler’s conduct.  Trial counsel could

have reasonably concluded that her concerns regarding the victim’s claimed

psychological harms were noted in the presentence report and would be resolved at

a later restitution hearing.  Thus Kistler has not demonstrated that trial counsel’s

performance fell short of prevailing professional norms or was unreasonable under

the circumstances.  See Strickland v. Washington, 466 U.S. 668, 688 (1984).  

Kistler also argues that counsel’s allegedly deficient performance caused

prejudice at sentencing.  He contends that because mandatory restitution was not

imposed, the statements offered by the victim’s mother at sentencing must have

been untrue.  Kistler argues that competent counsel would have obtained and

presented documentation undermining these statements, thereby preventing the
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district court from taking them into account at sentencing.  But the district court

was made aware, through the PSR, that the connection between Kistler’s conduct

and the victim’s claimed psychological injuries was not fully documented.  Thus

the district court was able to give appropriate weight to the presentations made at

sentencing.  Moreover, in the district court’s order denying defendant’s motion for

relief under 28 U.S.C. § 2255, the court accurately described and evaluated the

sentencing proceeding and confirmed that the sentence was based on the offense

conduct, not the presentations made at sentencing.  Thus Kistler has not established

“a reasonable probability that, but for counsel’s unprofessional errors, the result of

the proceeding would have been different.”  Strickland, 466 U.S. at 694.  

Because Kistler has neither demonstrated that trial counsel’s performance

was deficient nor that the alleged deficiency caused prejudice at sentencing, we

reject his ineffective assistance of counsel claim.  Accordingly, we affirm the

district court’s denial of relief under 28 U.S.C. § 2255. 

AFFIRMED.  


