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Vince Flaherty appeals pro se from Tax Court’s decision dismissing for

failure to prosecute his petition challenging the Commissioner of Internal

Revenue’s determination to collect by levy unpaid federal income taxes for 1996. 
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We have jurisdiction under 26 U.S.C. § 7482(a)(1).  We review for an abuse of

discretion, Noli v. Comm’r, 860 F.2d 1521, 1527 (9th Cir. 1988), and we affirm.

The Tax Court did not abuse its discretion in dismissing Flaherty’s petition

for failure to prosecute given Flaherty’s failure to appear for trial and his history of

delay, especially since it had already granted two trial continuances and Flaherty

had been warned multiple times that his case could be dismissed.  See id. (noting

“dismissal for failure properly to prosecute will normally arise where a party fails

to appear at trial”); see also T.C. R. 123(a), (b) (Tax Court may dismiss a case and

enter a decision against a petitioner where the petitioner fails properly to prosecute

or fails to proceed as required by the Tax Court).

Flaherty’s contention that the dismissal of his petition violated his due

process rights and his right to trial is unpersuasive.

We grant Flaherty’s motion to file a substitute reply, and instruct the Clerk

to file the reply brief submitted on March 19, 2013.

AFFIRMED.


