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 Aaron Ekeke-R petitions for review of the Board of Immigration Appeals’ 

(BIA) denial of his motion to reopen removal proceedings to apply for asylum, 

withholding of removal, and protection under the Convention Against Torture 

(CAT).  We dismiss the petition in part and deny it in part. 

1.  We lack jurisdiction to review the BIA’s determination that Ekeke-R is 

statutorily ineligible for asylum because he was convicted of an aggravated felony.  

See 8 U.S.C. § 1252(a)(2)(C).  We therefore dismiss the petition to the extent that 

it challenges the resolution of Ekeke-R’s asylum claim. 

2.  We retain jurisdiction over the petition to the extent that it challenges the 

resolution of Ekeke-R’s claims for withholding of removal and protection under 

CAT because, with regard to these claims, the BIA denied his motion to reopen 

“on the merits, for failure to demonstrate the requisite factual grounds for relief, 

rather than in reliance on the [aggravated felony] conviction.”  Agonafer v. 

Sessions, 859 F.3d 1198, 1202 (9th Cir. 2017) (quoting Pechenkov v. Holder, 705 

F.3d 444, 448 (9th Cir. 2012)). 

 3.  The BIA did not abuse its discretion in denying Ekeke-R’s motion to 

reopen removal proceedings.  See Malty v. Ashcroft, 381 F.3d 942, 945 (9th Cir. 

2004).  Ekeke-R did not submit evidence demonstrating a material change in 

circumstances in Nigeria for people with HIV/AIDS.  See 8 C.F.R. 

§ 1003.2(c)(3)(ii).  He also did not show prima facie eligibility for either 
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withholding of removal or protection under CAT.  Although he presented evidence 

that discrimination against people with HIV/AIDS exists in Nigeria, he failed to 

demonstrate that “either the government or . . . persons or organizations which the 

government [was] unable or unwilling to control” were responsible for this 

persecution.  Reyes-Reyes v. Ashcroft, 384 F.3d 782, 788 (9th Cir. 2004) (citation 

and quotation marks omitted); see also Silaya v. Mukasey, 524 F.3d 1066, 1073 

(9th Cir. 2008) (denying a petition for relief under CAT because the petitioner had 

not demonstrated that, more likely than not, she would be tortured at the instigation 

of, or with the acquiescence of, the government). 

 PETITION DISMISSED IN PART AND DENIED IN PART. 


