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Before: GOODWIN, CANBY, and CALLAHAN, Circuit Judges.

Frank S. Clement, a California state prisoner, appeals pro se from the district
court’s judgment dismissing his motion seeking return of his personal property.
We have jurisdiction under 28 U.S.C. § 1291. We review de novo. United States
v. Mills, 991 F.2d 609, 612 (9th Cir. 1993). We vacate and remand.

Because no criminal proceedings were pending against Clement when he
filed his motion, the district court improperly construed Clement’s motion as one
for return of property pursuant to Federal Rule of Criminal Procedure 41(g). See
United States v. Ritchie, 342 F.3d 903, 906-07 (9th Cir. 2003); see also United
States v. Ibrahim, 522 F.3d 1003, 1007 (9th Cir. 2008) (stating that where “there
were no criminal proceedings pending at the time of filing, the district court
properly treated the [Rule 41(g)] motion as a civil complaint”). Accordingly, we
vacate and remand.

On remand, the district court is free to consider Clement’s motion, as he
requests, in the context of the district court’s March 2003 order, or as a civil
complaint seeking equitable relief, see, e.g., Ibrahim, 522 F.3d at 1007. We
express no opinion as to the correct course of action.

Appellee shall bear the costs on appeal.

VACATED and REMANDED.
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