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Pursuant to a negotiated plea agreement, Jorge Dominguez pleaded guilty to
one count of conspiracy to distribute methamphetamine, a crime carrying a

mandatory minimum sentence of ten years. Subsequently, he filed a motion to
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withdraw his plea on the grounds that (1) he believed according to his plea
agreement that the court would have discretion to impose a sentence lower than the
statutory ten-year minimum, (2) his plea was not knowing and intelligent and thus
not voluntary, and (3) his counsel’s performance was constitutionally deficient.

The district court conducted a thorough hearing on Dominguez’s claims and
denied them all. The court concluded that Dominguez had failed to establish a fair
and just basis to support his request. Based on (1) the language of his written plea
agreement, (2) his answers to the oral colloquy at the time of the plea, and (3) his
attorney’s sworn answers to interrogatories that he told his client before the plea
that “the law required the court to sentence him to no less than 10 years,” the court
determined that Dominguez understood full well that he faced a mandatory
minimum sentence of 10 years.

Dominguez appeals the court’s rulings, attacks the sufficiency of the court’s
Rule 11 colloquy, and presents us with a stand-alone claim of ineffective assistance
of counsel.

The record amply supports the court’s factual findings and denial of
Dominguez’s motion to withdraw his plea. As the court concluded, “He simply
wanted a better deal and, when confronted with witness tampering, decided to take

the government’s deal.” Also, we perceive no error in the Rule 11 exchange.



Ordinarily we leave claims of ineffective assistance of counsel to collateral
review. However, when the record on this issue has been sufficiently developed by

the district court, we have discretion to do so on direct appeal. United States v.

Davis, 36 F.3d 1424, 1433 (9th Cir. 1994). Because Dominguez’s issue of
representation rests on the same factual foundation as his attempt to withdraw his
plea, and the record on it is full and complete, we exercise our discretion to decide
it in this context.

On the merits, we agree with the district court’s findings: “The evidence
showed that prior counsel fully discussed with the defendant his case, his chances
of success, including his weak entrapment defense, and the evidence of the
informant’s conviction.” When the defendant’s attempt to tamper with witnesses

came to light, counsel’s options were severely degraded.

AFFIRMED.



