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BNSF Railway and John Swing appeal the district court’s order remanding 

this action to state court based on the “local controversy” exception to jurisdiction 

under the Class Action Fairness Act, 28 U.S.C. § 1332(d)(4)(A).  We have 

jurisdiction under 28 U.S.C. § 1453(c).  Reviewing the district court’s application 

of the local controversy exception de novo and its underlying factual findings for 

clear error, see Mondragon v. Capital One Auto Fin., 736 F.3d 880, 883, 886 (9th 

Cir. 2013), we affirm.1 

1. The district court correctly determined that this action qualifies as a 

mass action because, among other reasons, it involves “monetary relief claims of 

100 or more persons [that] are proposed to be tried jointly.”  28 U.S.C. 

§ 1332(d)(11)(B)(i).  Regardless of whether “100 or more persons” have present 

injuries sufficient to give rise to Article III standing, this numerical threshold 

“refers to actual named parties” rather than parties with an interest in the litigation.  

Mississippi ex rel. Hood v. AU Optronics Corp., 571 U.S. 161, 173 (2014).  By 

filing a single complaint without indicating otherwise, the 192 plaintiffs here 

implicitly proposed a joint trial.  See Briggs v. Merck Sharp & Dohme, 796 F.3d 

1038, 1048 (9th Cir. 2015) (“[I]mplicit proposals may trigger CAFA’s removal 

jurisdiction.”). 

 
1 BNSF’s motion to extend its brief deadline (docket entry no. 9) is denied as 

moot. 
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2. BNSF and Swing forfeited their first three contentions.2  The magistrate 

judge made a factual finding that “greater than two-thirds of the [plaintiffs]” are 

Montana citizens.  28 U.S.C. § 1332(d)(4)(A)(i)(I); see Coleman v. Estes Express 

Lines, Inc., 631 F.3d 1010, 1015 (9th Cir. 2011).  By failing to object in the district 

court, BNSF in effect “waive[d] a challenge to that finding.”  In re Grand Jury 

Subpoena, 357 F.3d 900, 910 (9th Cir. 2004). 

The magistrate judge also concluded that plaintiffs seek “significant relief” 

from Swing, and that his alleged conduct formed “a significant basis” for 

plaintiffs’ claims.  28 U.S.C. § 1332(d)(4)(A)(i)(II)(aa)–(bb).  BNSF and Swing 

failed to timely object to these conclusions in the district court.  See 28 U.S.C. 

§ 636(b)(1) (setting a 14-day deadline); D. Mont. L.R. 72.3(b) (same).  While not 

determinative, this failure “is a factor to be weighed” in the forfeiture analysis.  In 

re Grand Jury Subpoena, 357 F.3d at 910 (quoting Turner v. Duncan, 158 F.3d 

449, 455 (9th Cir. 1998)). 

BNSF and Swing were on notice that forfeiture was at issue in the prior 

appeal because plaintiffs raised the issue.  Yet on remand to the district court, 

BNSF and Swing did not address the “significant relief” or “significant basis” 

criteria in their supplemental brief.  When they first raised their objections to the 

 
2 Because the existence of a local controversy does not affect the district 

court’s subject matter jurisdiction, the issue is subject to waiver and forfeiture.  See 

Visendi v. Bank of Am., N.A., 733 F.3d 863, 869 (9th Cir. 2013). 
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magistrate judge’s conclusions on these two issues—in their objections to the 

magistrate judge’s supplemental findings and conclusions, which did not address 

“significant relief” or “significant basis”—more than two years had passed.  

Neither plaintiffs nor the district court had notice that BNSF and Swing intended to 

litigate these issues on remand, and the district court never addressed the substance 

of BNSF and Swing’s objections.  Under these circumstances, BNSF and Swing 

have forfeited the issues.  See Mosier v. Stonefield Josephson, Inc., 815 F.3d 1161, 

1172 (9th Cir. 2016) (“Normally, we do not consider on appeal issues not properly 

raised before the district court.”). 

3. BNSF and Swing challenge the district court’s finding that the “principal 

injuries resulting from the alleged conduct or any related conduct of each 

defendant were incurred in” Montana.  28 U.S.C. § 1332(d)(4)(A)(i)(III).  

Although plaintiffs’ allegations concern injuries incurred in Montana, BNSF and 

Swing argue that the district court failed to consider BNSF’s out-of-state “related 

conduct” and the injuries that it produced.3 

 
3 To the extent BNSF and Swing argue that the district court erred by failing 

to consider defendant Robinson Insulation’s conduct outside Montana, they waived 

that argument.  In their objections to the magistrate judge’s supplemental findings, 

BNSF and Swing stated that it was “unclear” why the magistrate judge made 

findings regarding Robinson Insulation because their argument concerned BNSF’s 

out-of-state conduct. 
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In crafting the local controversy exception, Congress considered 

environmental disasters the archetype of “principal injuries” occurring in the forum 

state.  See S. Rep. No. 109-14, at 40 (2005).  The fact that BNSF may have caused 

injuries in other communities around the country by improperly handling 

vermiculite there is unrelated to BNSF’s alleged actions in and around Libby, 

Montana.  BNSF and Swing provided no evidence that the injuries suffered in 

Montana resulted from a corporate policy of malfeasance that affected victims 

nationwide.  Even if such a policy existed, the single out-of-state alleged victim 

they identify is far from sufficient to show that the district court clearly erred in 

finding that the principal injuries from BNSF’s conduct were incurred in Montana.  

AFFIRMED. 


