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Defendant-Appellant The Gap, Inc. appeals the district court’s order denying
its motion to compel arbitration. Gap moved to compel arbitration based on an
arbitration clause contained in a credit card agreement (the Agreement) between
Plaintiff-Appellee Christine Alire and Synchrony Bank; Gap was not a signatory to
the Agreement. We have jurisdiction under 9 U.S.C. § 16 and 28 U.S.C. § 1291,
and we affirm.

We review de novo a decision on a motion to compel arbitration. Bushley v.

Credit Suisse First Bos., 360 F.3d 1149, 1152 (9th Cir. 2004). Specifically, we
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review de novo issues regarding the validity and scope of an arbitration clause, and
we review factual findings for clear error. Cape Flattery Ltd. v. Titan Mar., LLC,
647 F.3d 914, 917 (9th Cir. 2011). We apply state law to determine whether an
arbitration clause in an agreement applies to a non-party to that agreement. Arthur
Anderson LLP v. Carlisle, 556 U.S. 624, 631-32 (2009). The Agreement provided
that Utah law governed “to the extent state law is relevant,” the district court
applied Utah law, and the parties agree that the result here would be the same
regardless of whether California or Utah law applies. We thus apply Utah law.

Gap argues that it is entitled to invoke the arbitration clause because it is a
third-party beneficiary of the Agreement between Alire and Synchrony Bank. We
reject Gap’s argument. Generally, under Utah law, “only parties to the contract
may enforce the rights and obligations created by the contract.” Fericks v. Lucy
Ann Soffe Tr., 100 P.3d 1200, 1206 (Utah 2004). There is no dispute that Gap is
not a party to the Agreement.

“A third party may claim a contract benefit only if the parties to the contract
clearly express an intention ‘to confer a separate and distinct benefit’ on the third
party.” Bybee v. Abdulla, 189 P.3d 40, 49 (Utah 2008) (quoting Rio Algom Corp.
v. Jimco Ltd., 618 P.2d 497, 506 (Utah 1980)). “[I]t is not enough that the parties
to the contract know, expect or even intend that others will benefit from the

contract.” Carmona v. Travelers Cas. Ins. Co. of Am., 428 P.3d 65, 69 (Utah Ct.



App. 2018) (quoting SME Indus., Inc. v. Thompson, Ventulett, Stainback &
Assocs., Inc., 28 P.3d 669, 684 (Utah 2001)). Rather, “[t]he contract must be
undertaken for the [third party’s] direct benefit and the contract itself must
affirmatively make this intention clear.” Id. (quoting SME Indus., 28 P.3d at 684).
As the district court correctly determined, neither the language of the arbitration
clause, nor any other aspect of the Agreement, “clearly express” that Alire and
Synchrony intended the Agreement to provide a separate and distinct benefit to
Gap. See Bybee, 189 P.3d at 49.

AFFIRMED.!

! Because we affirm the district court’s ruling on the third-party beneficiary
issue, we do not decide any other issues.



