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MEMORANDUM*  

 

Appeal from the United States District Court 

for the Southern District of California 

Anthony J. Battaglia, District Judge, Presiding 

 

Submitted April 17, 2023**  

 

Before:  CLIFTON, R. NELSON, and BRESS, Circuit Judges. 

 

 Rudie Thomas appeals pro se from the district court’s judgment dismissing 

 

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 
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for lack of subject matter jurisdiction his Whistleblower Protection Act (“WPA”) 

action.  We have jurisdiction under 28 U.S.C. § 1291.  We review de novo.  Doğan 

v. Barak, 932 F.3d 888, 892 (9th Cir. 2019).  We affirm. 

 The district court properly dismissed Thomas’s action for lack of subject 

matter jurisdiction because Thomas failed to establish that he exhausted 

administrative remedies as required by the WPA.  See 5 U.S.C. §§ 1214, 1221(a); 

5 C.F.R. § 1209.2; Kerr v. Jewell, 836 F.3d 1048, 1053, 1057 (9th Cir. 2016) 

(explaining that WPA claims must be presented initially to either the Office of 

Special Counsel (“OSC”) or the Merit Systems Protection Board (“MSPB”); if an 

employee files initially with the OSC, an adverse decision must first be appealed to 

the MSPB). 

We do not consider arguments and allegations raised for the first time on 

appeal.  See Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009). 

 AFFIRMED. 


