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UNITED STATES COURT OF INTERNATIONAL TRADE

UNITED STATES,

Plaintiff,
V. | Court No. 08-00177
RONALD RODRIGUE and
LEROY RODRIGUE,
Defendants.

[Denying Plaintiff’s motions seeking enlargement of 120-day period for service of process as well
as leave to serve by publication, and dismissing action]

Dated: October 1, 2009

Tony West, Assistant Attorney General; Jeanne E. Davidson, Director, and Franklin E.
White, Jr., Assistant Director, Commercial Litigation Branch, Civil Division, U.S. Department of
Justice (Joseph A. Pixley); Philip Carpio, Office of the Associate Chief Counsel, Bureau of Customs
and Border Protection, U.S. Department of Homeland Security, Of Counsel; for Plaintiff.

OPINION
RIDGWAY, Judge:

In this action, the Government seeks to collect civil penalties, plus interest and costs,
imposed on the Defendants for allegedly transacting customs business without a valid broker’s
license.

Pending before the Court is Plaintiff’s Motion for an Extension of Time, which the
Government filed nunc pro tunc. See Plaintiff’s Motion for Leave to File Nunc Pro Tunc Plaintiff’s

Motion for an Extension of Time; Plaintiff’s Motion for an Extension of Time (“PI.’s Motion for
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Extension of Time”).! In its Motion for an Extension of Time, the Government seeks a 90-day
enlargement of the 120-day period for service of process established in USCIT Rule 4(1), to extend
from September 18, 2008 to December 17, 2008 the Government’s deadline for effecting service on
the two Defendants.

Also pending is Plaintiff’s Motion for Leave to Serve by Publication and Motion for an
Extension of Time, in which the Government requests a second 90-day extension of the deadline for
service of process (i.e., an extension through March 17, 2009), and, moreover, seeks leave to make
constructive service via publication in a Florida newspaper. See Plaintiff’s Motion for Leave to
Serve by Publication and Motion for an Extension of Time (“Pl.’s Motion for Service by
Publication”).

Subject matter jurisdiction lies under 28 U.S.C. § 1582 (2000). For the reasons detailed

below, the Government’s motions must be denied, and this action dismissed.

I. Background

According to the Complaint, father and son Defendants Ronald and Leroy Rodrigue operated
a freight forwarding company in Miami, Florida, and transacted customs business without a valid

broker’s license. See Complaint 1 3-4. Multiple pre-penalty and penalty notices were issued to the

!According to Plaintiff’s Motion for Leave to File Nunc Pro Tunc, on the day before the 120-
day period for service of process expired, the Government sought a 90-day extension of time. See
Plaintiff’s Motion for Leave to File Nunc Pro Tunc Plaintiff’s Motion for an Extension of Time.
However, the Government’s motion never reached the court; and some 54 days elapsed before the
Government resubmitted its motion nunc pro tunc. Id. The Motion for Leave to File Nunc Pro Tunc
Plaintiff’s Motion for an Extension of Time was granted. See Order (June 26, 2009). Plaintiff’s
Motion for an Extension of Time thus is now properly before the Court.
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two Defendants, advising them that the U.S. Bureau of Customs and Border Protection was
assessing civil penalties of $10,000 each “for transacting customs business, other than solely on
behalf of themselves, without a valid brokers license.” See Complaint § 12. The Complaint further
alleges that, although Customs has repeatedly billed both Defendants, the penalties remain unpaid.
See Complaint 11 14, 16-17.

Seeking to collect the civil penalties, plus interest and costs, the Government filed this action
on May 21, 2008 — the very day on which the five-year statute of limitations would have expired.
See Complaint; Audio Recording of Hearing at 00:40:25-00:40:53 (noting that statute of limitations
would have expired May 21, 2008); 19 U.S.C. § 1641(d)(4) (2000) (statute of limitations).> The
Government was on notice that, pursuant to USCIT Rule 4(l), it had 120 days from the filing of the
Complaint — that is, until September 18, 2008 — to effect service on Ronald and Leroy Rodrigue.
See USCIT R. 4(1).> The Government was also on notice that the stakes were high, and that it had
zero margin for error or delay. See Audio Recording of Hearing at 03:27:25-03:27:38. Because the
Government had run down the clock on the statute of limitations, the Government would be time-
barred from refiling if failure to effect service within the 120-day period resulted in the dismissal

of this action.

Neither Defendant has appeared in this action.

®In the course of the hearing on the pending motions, the Government stated that the 120-day
period for service of process ended on September 28, 2008. See Audio Recording of Hearing at
00:41:12-00:44:06. However, that statement was inaccurate. As the Government correctly noted
in its Motion for an Extension of Time, the deadline was actually September 18, 2008. See PI.’s
Motion for Extension of Time at 1 (stating that “[t]he deadline for service . . . is September 18,
2008™).
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The same day that it commenced this action, May 21, 2008, the Government mailed copies
of the summons, Complaint, and waiver of service form to the two Defendants. The documents
addressed to Leroy Rodrigue were sent via first class mail to 8618 SW 156" Place, Miami, Florida
33193, while Ronald Rodrigue’s copies were mailed to 458 Buffalo Way, North Fort Myers, Florida.
See Complaint, at Certificate of Service.* According to the certificate of service, the zip code used
for the mailing to Ronald Rodrigue was 33197. The correct zip code, however, is 33917. See Audio
Recording of Hearing at 00:44:49-00:45:21, 00:49:34-00:50:47, 01:02:22-01:02:38 (noting that
33917 is correct zip code); Complaint, at Certificate of Service (indicating that mailing was sent to
zip code 33197).°

Months before the Complaint was filed, the Florida Department of Highway Safety & Motor
Vehicles had advised Customs that its most recent address-of-record for Leroy Rodrigue was the
address on 156™ Place. See Carpio Declaration (P1.’s Motion for Service by Publication, App. A)

1 7.° At the same time, the same Florida agency also advised that its most recent address-

*In its Motion for Service by Publication, the Government states that, on May 21, 2008, it
mailed the summons, Complaint, and waiver of service form to Ronald Rodrigue at an address on
Bamboo Palm Way. See Pl.’s Motion for Service by Publication at 4. That statement is incorrect.

*Although counsel for the Government acknowledged in the course of the hearing in this
matter that the proper zip code is 33917, the sole record evidence — the Certificate of Service for the
Complaint — indicates that the mailing to Ronald Rodrigue was erroneously addressed to zip code
33197. See Audio Recording of Hearing at 00:44:49-00:45:21, 00:49:34-00:50:47, 01:02:22-
01:02:38 (noting that 33917 is correct zip code); Complaint, at Certificate of Service (indicating that
mailing was addressed to zip code 33197).

®The Carpio Declaration states that the Florida Department of Highway Safety & Motor
Vehicles advised Customs that the address on 156™ Place was the Florida agency’s most recent
address-of-record for Leroy Rodrigue. But the Declaration does not state when the Florida agency
provided Customs with that information. See Carpio Declaration | 6-7. (Indeed, the Carpio
Declaration suffers from a distressing lack of specificity, particularly as to dates. See generally
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of-record for Ronald Rodrigue was 712 Bamboo Palm Way, Oviedo, Florida 32765, and that the

Buffalo Way address was Ronald Rodrigue’s prior address. See Carpio Declaration {{ 8-9.

Carpio Declaration f4-9.) Atthe hearing on the pending motions, however, the Government stated
that the report from the Florida Department of Highway Safety & Motor Vehicles is dated January
22, 2008. See Audio Recording of Hearing at 00:19:55-00:20:10, 02:47:20-02:48:05. The
information from the Florida Department of Highway Safety & Motor Vehicles was forwarded to
the Department of Justice as part of Customs’ “litigation report” dated February 13, 2008. See
Carpio Declaration { 8.

It also appears that Leroy Rodrigue used the address on 156" Place as his return address on
correspondence with Customs as late as mid-August 2007, and that certified mail addressed to him
was delivered to that address on some unspecified date(s). See Audio Recording of Hearing at
00:18:35-00:19:45, 02:45:22-02:46:29, 02:55:20-02:55:45 (stating that, on August 27, 2007,
Customs received letter from Leroy Rodrigue dated August 14, 2007, bearing return address of 156"
Place); see also Carpio Declaration { 4 (stating that Leroy Rodrigue used 156™ Place address on
correspondence with Customs, and also received certified mail at that address; however, Declaration
does not indicate timeframe); Complaint § 14 (stating that Customs billed Leroy Rodrigue in June
2007, July 2007, and August 2007, but silent as to mailing address and mode of transmission used
by Customs, as well as any response from Leroy Rodrigue).

The ages of the addresses are critical. Addresses obviously become less reliable with the
passage of time.

"In the course of the hearing on the pending motions, the Government stated that the Florida
Department of Highway Safety & Motor Vehicles reported the Buffalo Way address as the most
recent address-of-record for Ronald Rodrigue. See Audio Recording of Hearing at 02:49:40-
02:49:41. However, the Government did not have a copy of the Florida Department of Highway
Safety & Motor Vehicles report on Ronald Rodrigue at the hearing; and the Government’s statement
was apparently in error. See Audio Recording of Hearing at 02:50:13-02:51:24. The sole record
evidence on point — the Carpio Declaration — states that the Florida Department of Highway Safety
& Motor Vehicles advised Customs that the address on Bamboo Palm Way was the Florida agency’s
most recent address-of-record for Ronald Rodrigue, although the Declaration does not state when
the Florida agency provided that information to Customs. See Carpio Declaration 11 6, 8. It seems
likely that the Florida Department of Highway Safety & Motor Vehicles information on Ronald
Rodrigue was obtained at the same time as the information on Leroy Rodrigue, on January 22, 2008.
See Audio Recording of Hearing at 2:48:14-2:50:53. In any event, the Carpio Declaration indicates
that the information from the Florida Department of Highway Safety & Motor Vehicles was
forwarded to the Department of Justice as part of Customs’ February 13, 2008 litigation report. See
Carpio Declaration § 8. Thus, Customs obviously received the information from the Florida agency
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Customs provided all that information to the Department of Justice as part of its “litigation report”
dated February 13, 2008; and Customs apparently had the information in its possession for some
weeks before that. See Carpio Declaration {1 6-9; Audio Recording of Hearing at 00:19:55-
00:20:10, 02:47:20-02:48:05 (stating that report from Florida Department of Highway Safety &
Motor Vehicles was dated January 22, 2008).2 Notwithstanding the more up-to-date address on
Bamboo Palm Way that was provided by the Florida authorities, the Government mistakenly

directed its May 21, 2008 mailing to Ronald Rodrigue at his old address on Buffalo Way.

at some point before that time.

It further appears that Ronald Rodrigue had used the address on Buffalo Way as his return
address on correspondence with Customs in the past, and that certified mail addressed to him was
delivered to that address on some unspecified date(s). See Carpio Declaration | 5 (stating that
Ronald Rodrigue used Buffalo Way address as return address on correspondence with Customs, and
also received certified mail at that address; however, Declaration does not indicate timeframe);
Complaint § 14 (stating that Customs billed Ronald Rodrigue in June 2007, July 2007, and August
2007, but silent as to mailing address and mode of transmission used by Customs, as well as
whether Customs received any response); see also Audio Recording of Hearing at 02:51:25-
02:51:41.

The bottom line is that the Carpio Declaration states unequivocally that the Florida
Department of Highway Safety & Motor Vehicles advised Customs that the Buffalo Way address
was a prior address for Ronald Rodrigue, superseded by the more recent Bamboo Palm Way
address, and that Customs communicated that fact to the Department of Justice in the February 13,
2008 litigation report — well before the filing of the Complaint on May 21, 2008. See Carpio
Declaration {1 6, 8-9.

80n July 2, 2008, Customs once again provided the Department of Justice with the same
information — the most recent addresses-of-record as provided by the Florida Department of
Highway Safety & Motor Vehicles for both Ronald and Leroy Rodrigue, as well as the Florida
agency’s history of all prior addresses-of-record for both men. See Carpio Declaration { 6-9.
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On June 6, 2008, the Government’s May 21, 2008 mailing to Ronald Rodrigue was returned
to the Government. See Audio Recording of Hearing at 00:51:23-00:51:47.° The envelope, which
was labeled “Return to Sender,” indicated that it had first been forwarded to the Bamboo Palm Way
address. See Audio Recording of Hearing at 00:44:31-00:44:49, 00:45:35-00:45:44, 00:46:16-
00:47:39,01:12:30-01:13:03, 03:24:30-03:24:37. The mailing to Leroy Rodrigue was not returned.
See Audio Recording of Hearing at 01:43:46-01:43:53 (stating that May 21, 2008 mailing addressed
to Ronald Rodrigue was only mailing ever returned to Government).

On July 2, 2008, almost a month after the mailing to Ronald Rodrigue had been returned to
the Government (and 42 days after the filing of the Complaint) — with no executed waiver of service
in hand from either of the two Defendants — the Government again mailed copies of the summons,
Complaint, and waiver of service form to the Rodrigues. See Pl.’s Motion for Extension of Time;

Audio Recording of Hearing at 00:21:15-00:21:26, 00:52:26-00:52:36, 02:57:21-02:57:47.1° For

°In the course of the hearing on the pending motions, the Government indicated that it first
learned of the Bamboo Palm Way address on June 6, 2008, when its May 21, 2008 mailing to
Ronald Rodrigue was returned (with a label indicating that the mailing had been forwarded to the
Bamboo Palm Way address from the Buffalo Way address). See Audio Recording of Hearing at
01:08:00-01:08:27,03:24:08-03:24:19, 3:57:23-3:57:35. Asthe Carpio Declaration states, however,
the information from the Florida Department of Highway Safety & Motor VVehicles—which Customs
provided to the Department of Justice in mid-February 2008 — listed the Bamboo Palm Way address
as Ronald Rodrigue’s most recent address-of-record, with the Buffalo Way address noted as a prior
address. See Carpio Declaration {1 6, 8-9.

As note 6 above explains, addresses obviously become less reliable with the passage of
time. See n.6, supra. Nevertheless, in preparation for its July 2, 2008 mailing, the Government
apparently did not seek updated address-of-record information for either Defendant, whether from
the Florida Department of Highway Safety & Motor Vehicles or from any other source. Instead, the
Government relied on the same information that the Florida Department of Highway Safety & Motor
Vehicles had provided at some point prior to mid-February 2008. See Carpio Declaration {1 8-9
(indicating that address information from Florida Department of Highway Safety & Motor Vehicles
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Leroy Rodrigue, the Government used the same address on 156™ Place in Miami. See Audio
Recording of Hearing at 00:52:38-00:52:51, 02:57:48-02:57:57, 02:58:23-02:58:33. For Ronald
Rodrigue, the Government sent the mailing to the Bamboo Palm Way address — the address that the
Florida authorities had previously provided, but which the Government had failed to use for its May
21, 2008 mailing. See Carpio Declaration 1 6, 8; Audio Recording of Hearing at 00:52:38-
00:52:57." Neither mailing was returned to the Government. See Audio Recording of Hearing at
00:53:28-00:53:33, 01:43:30-01:43:33, 02:58:38-02:58:41.

The Government took no further action in the 57 days that followed. See Audio Recording
of Hearing at 00:55:41-00:56:00, 02:59:37-02:59:41. Finally, on August 29, 2008 —a mere 21 days
before the 120-day period for service of process expired, and with the statute of limitations long
gone —the Government engaged a professional process service firm, Capitol Process Services. See
Pl.’s Motion for Extension of Time; Affidavit of Non-Service; Audio Recording of Hearing at

00:54:48-00:55:40, 02:58:42-02:59:34.

was forwarded to Department of Justice for a second time, via email on July 2, 2008).

"The Government erroneously indicated in its papers that the July 2, 2008 mailing was
triggered because the Government had “learn[ed] that Leroy Rodrigue had a new address.” See Pl.’s
Motion for Extension of Time (emphasis added). In the course of the hearing, however, the
Government advised that it actually meant to refer to Ronald Rodrigue and the Bamboo Palm Way
address. See Audio Recording of Hearing at 00:21:35-00:21:51, 02:57:58-02:58:14.

As explained above, however, the Bamboo Palm Way in fact was not a “new” address that
the Government had just identified. Inits February 13, 2008 litigation report, Customs had provided
the Bamboo Palm Way address to the Department of Justice as the most recent address-of-record
for Ronald Rodrigue provided by the Florida Department of Highway Safety & Motor Vehicles.
See Carpio Declaration 1 6, 8. That same litigation report had advised the Justice Department that
the Buffalo Way address was a prior address. See Carpio Declaration {{ 6, 8-9.
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Rather than attempting to serve Ronald Rodrigue at the Bamboo Palm Way address, the
Government instead instructed the process server to attempt service at 458 Buffalo Way in North
Fort Myers — the address to which the summons, Complaint, and waiver of service form originally
had been mailed on May 21, 2008 (before being forwarded to Bamboo Palm Way), and the address
which the Florida Department of Highway Safety & Motor Vehicles had clearly indicated was a
prior address for Ronald Rodrigue. See PI.’s Motion for Extension of Time; Affidavit of Non-
Service; Audio Recording of Hearing at 01:28:31-01:29:30; Carpio Declaration {1 6, 8-9.

The Government instructed the process servers to attempt to serve Leroy Rodrigue not at the
address on 156™ Place in Miami (to which the two mailings had been sent), but, instead, at 15652
SW 85" Terrace, Miami, Florida 33193 — purportedly a former address of Leroy Rodrigue, which
was the subject of an alleged tip to Customs. See Pl.”s Motion for Extension of Time; Affidavit of
Diligent Search and Inquiry; Audio Recording of Hearing at 00:22:30-00:23:30, 03:00:00-03:01:00,
04:16:04-04:16:22.1

According to the Affidavit of Diligent Search and Inquiry executed by the process server
who sought to serve Leroy Rodrigue, an individual named Luis Martinez resides at the 85" Terrace
address. See Affidavit of Diligent Search and Inquiry. Mr. Martinez advised the process server that
he “[has] never heard of Leroy Rodrigue,” and that “he [Mr. Martinez] rents from the brother of the

owner Ronald Hodgkins, who [had] recently passed away.” Id. The affidavit — dated September

2There is no indication in the record as to whether the information provided to Customs by
the Florida Department of Highway Safety & Motor Vehicles included this 85" Terrace address as
a prior address-of-record for Leroy Rodrigue. See Carpio Declaration { 9 (stating that the
information provided by the Florida agency “included all prior addresses-of-record for both Ronald
Rodrigue and Leroy Rodrigue”).
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15, 2008 - states nothing more of substance. The Government elected not to have the process server
attempt service on Leroy Rodrigue at the address on 156™ Place in Miami,* or at any other address.
The Government made no additional inquiries and took no further action to locate or serve Leroy
Rodrigue in the three days remaining before the 120-day period for service of process ended on
September 18, 2008.

It is no surprise that the process server who sought to serve Ronald Rodrigue at the address
on Buffalo Way — the address that the Florida authorities had identified as Ronald Rodrigue’s prior
address — was no more successful. According to the Affidavit of Non-Service that he filed, the
process server made seven attempts at that address between September 1 and September 13, 2008,
and then “discontinued attempting service of the Summons and Complaint.” See Affidavit of Non-
Service.** The Government elected not to send the process server to the Bamboo Palm Way address
— the address that the Florida Department of Highway Safety & Motor Vehicles had identified as

Ronald Rodrigue’s most recent address-of-record, and the address to which the U.S. Postal Service

BThe 156" Place address is not only the address to which the Government twice mailed the
summons, Complaint, and waiver of service form, but is also the address at which the Government
served the two pending motions. See Motion for Extension of Time, at Certificate of Service;
Motion for Service by Publication, at Certificate of Service.

“Specifically, the Affidavit of Non-Service states (entirely in upper case letters):

Attempted at 9-1-08 at 4:50 PM no one there. Attempted 9-3-08 at 5:48 PM no one
there. Attempted 9-5-08 at 11:00 AM no one there. Neighbor states they do not
know if anyone lives there. Attempted 9-8-08 at 9:28 AM no one there. Spoke to
other neighbor who states they think the renter moved out but his name was not
Ronald. Attempted 9-10-08 at 8:41 PM no one there. Attempted 9-11-08 10:00 AM
no one there. Attempted Saturday 9-13-08 at 5PM no one there.

Affidavit of Non-Service.
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had forwarded the Government’s May 21, 2008 mailing.® Nor did the Government attempt service
at any other address. The Government made no additional inquiries and took no further action to
locate or serve Ronald Rodrigue in the five days remaining before the 120-day period for service
of process ended on September 18, 2008.

Indeed, the Government made no additional inquiries and took no further action to locate or
serve either of the two Defendants until late January 2009, after the Court had scheduled a hearing
on the pending motions. See Audio Recording of Hearing at 01:14:05-01:49:05, 01:51:23-01:52:04,
02:38:10-02:38:47, 03:07:35-03:07:45, 03:08:00-03:08:13, 03:08:38-03:08:57. In light of the
impending hearing on the pending motions, the Government decided to attempt service again. See
Audio Recording of Hearing at 01:02:42-01:02:53, 01:52:26-01:52:42,02:11:37-02:12:25, 02:14:28-
02:14:49, 02:26:28-02:26:45.°

At the April 6, 2009 hearing, the Court learned for the first time that, at 8:30 a.m. on
February 25, 2009 — more than nine months after the statute of limitations expired, and more than

five months after the end of the 120-day period for effecting service of process — a professional

>The Bamboo Palm Way address is also the address to which the Government mailed the
summons, Complaint, and waiver of service form on July 2, 2008, as well as the address at which
the Government served the two pending motions. See Motion for Extension of Time, at Certificate
of Service; Motion for Service by Publication, at Certificate of Service.

'°pressed repeatedly by the Court in the course of the hearing, the Government was unable
to give a satisfactory explanation of the bases for its decisions to attempt to serve the Defendants
at the addresses that it chose. Nor was the Government able to explain why it did not attempt
service at multiple addresses, and instead felt compelled to try only one address at a time for each
Defendant. See, e.g., Audio Recording of Hearing at 01:07:16-01:10:15, 01:11:06-01:15:32,
01:30:18-01:30:44,01:36:10-01:39:35,01:41:22-01:41:47,02:14:49-02:16:44, 02:18:16-02:20:08,
02:20:39-02:20:44, 02:23:40-02:23:48, 03:01:15-03:01:28, 03:28:25-03:28:58.
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process server had successfully served Ronald Rodrigue at the Bamboo Palm Way address (the
address that the Florida Department of Highway Safety & Motor Vehicles had provided to the
Government more than a year earlier, and a different address than the process server had used in
September 2008). See Audio Recording of Hearing at 00:06:54-00:06:59, 01:01:35-01:02:19,
01:03:38-01:04:27,01:06:19-01:06:25, 02:29:24-02:29:34, 02:30:00-02:30:59."” The Government
offered no explanation for its failure to timely notify the Court that service had been effected. See
Audio Recording of Hearing at 00:06:54-00:07:02, 02:32:23-02:32:47. And no proof of service was
filed with the court — either before the hearing, or since. See USCIT R. 4(K) (requiring that proof
of service be filed with court, except where service has been waived).™

A professional process server reportedly also made an attempt to serve Leroy Rodrigue, at
11:13 a.m. on February 27, 2009, at the address on 156" Place — again, a different address than the

process server had used in September 2008."° However, that attempt was not successful. See Audio

At the hearing, the Government was necessarily on notice that, if its requests for extensions
of time were denied, this action could be subject to dismissal for failure to effect service on
Defendants within the 120-day period for service of process. See, e.g., Audio Recording of Hearing
at00:03:41-00:05:42,03:25:06-03:25:31. The hearing afforded the Governmentample opportunity
to show good cause for its failure to effect service, or to otherwise make a case for an enlargement
of time — which is the purpose of the rule requiring that a court give a plaintiff prior notice of its
intent to dismiss an action sua sponte for failure to effect service. See, e.g., Braxton v. United
States, 817 F.2d 238, 241 (3d Cir. 1987) (explaining that “[t]he requirement of notice provides the
delinquent party with an opportunity to demonstrate good cause . . .. The rule thus offers the
serving party a means to avoid an unexpected and perhaps unjustified dismissal.”); Thompson v.
Maldonado, 309 F.3d 107, 109-10 (2d Cir. 2002); Brengettcy v. Horton, 423 F.3d 674, 683 (7" Cir.
2005); see also Brown v. District of Columbia, 514 F.3d 1279, 1286-87 (D.C. Cir. 2008).

18See also Audio Recording of Hearing at 00:06:59-00:07:01, 02:32:30-02:32:47, 03:59:12-
03:59:33, 04:10:32-04:10:47, 04:11:20-04:11:37;

At the hearing on the pending motions, the Government intimated that the process server
may have “staked out” the address on 156" Place. See Audio Recording of Hearing at 00:26:45-
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Recording of Hearing at 02:42:47-02:44:07, 02:44:53-02:45:08. Since that time, the Government
has made no further efforts to locate or serve Leroy Rodrigue. See Audio Recording of Hearing at
03:40:56-03:41:28. And the Government failed to ask Ronald Rodrigue about the whereabouts of
his son. See Audio Recording of Hearing at 03:41:30-03:44:27. To date, Leroy Rodrigue still has

not been served.

Il. Analysis

Proper service of process “is not some mindless technicality,” but — rather — “a critical part

of a lawsuit.” Del Raine v. Carlson, 826 F.2d 698, 704 (7™ Cir. 1987); Troxell v. Fedders of North

America, Inc., 160 F.3d 381, 382 (7" Cir. 1998). “[U]nless the procedural requirements for effective

service of process are satisfied, a court lacks authority to exercise personal jurisdiction over [a]

defendant.” Candido v. District of Columbia, 242 F.R.D. 151, 160 (D.D.C. 2007) (citations
omitted). In its Motion for an Extension of Time, the Government seeks a 90-day enlargement of
the 120-day period for service of process, to extend from September 18, 2008 to December 17, 2008

the Government’s deadline for effecting service on the two Defendants. See Plaintiff’s Motion for

00:26:59. There is, however, no evidence to support that assertion. And it strains credulity even
to suggest that a process server who had spent hours “staking out” a location would then state the
date and time of the attempted service with such pinpoint precision — February 27, 2009, at 11:13
a.m. See Audio Recording of Hearing at 02:42:47-02:44:07, 02:44:53-02:45:08.

Again, as note 6 above explains, addresses obviously become less reliable with the passage
of time. See n.6, supra. Nevertheless, in preparation for its February 2009 attempts to effect
personal service on the Defendants, the Government apparently did not seek updated address-of-
record information for either Defendant, whether from the Florida Department of Highway Safety
& Motor Vehicles or from any other source, relying instead on information provided to it more than
a year before.
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an Extension of Time (“Pl.’s Motion for Extension of Time”). In its later-filed Motion for Leave
to Serve by Publication and Motion for an Extension of Time, the Government requests a further 90-
day extension of the deadline for service of process (i.e., an extension through March 17, 2009), and,
moreover, seeks leave to effect constructive service via publication in a Florida newspaper. See
Plaintiff’s Motion for Leave to Serve by Publication and Motion for an Extension of Time (“PI.’s
Motion for Service by Publication”).

The Government’s motions for extensions of time and for leave to serve by publication are
analyzed below, in turn. As discussed there, the Government has failed to show good cause for its
failure to serve the two Defendants within the 120-day period for effecting service of process.
Further, although the Government failed to argue that an extension of time would be warranted even
in the absence of good cause, a review of the relevant factors counsels against a discretionary
extension. The requested extensions of time must therefore be denied. Moreover, the denial of the
requested extensions of time moots the motion for leave to serve by publication. However, as set
forth below, even if the extensions of time were granted, the Government has failed to comply with
the requirements of the relevant Florida statute. Accordingly, even if the motion for leave to serve

by publication were evaluated on its merits, the motion nevertheless would be denied.

A. The Government’s Motions to Extend the Time for Service of Process

The time limits for service of process in this action are governed by Rule 4(l) of the Rules
of the Court, which provides, in relevant part:
If a defendant is not served within 120 days after the complaint is filed, the court —

on motion or on its own after notice to the plaintiff — must dismiss the action without
prejudice against that defendant or order that service be made within a specified
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time. But if the plaintiff shows good cause for the failure, the court must extend the
time for service for an appropriate period.

USCIT R. 4(l); see also Fed.R.Civ.P. 4(m).?® Thus, “[a] court must grant additional time to complete
service if plaintiff demonstrates good cause for failing to serve defendant within the 120-day
period.” 1 Moore’s Federal Practice § 4.82[1] (Matthew Bender 3d ed.) (emphasis added). In
addition, the court may grant an extension even absent good cause, as a matter of the court’s
discretion. See id. at § 4.83.

As discussed below, the Government in this case could hardly have done less to effect
service of process on the Defendants within the 120-day period established for that purpose. Under
the circumstances, extending the time for service here would set a dangerous precedent, and would

grant the Government (and, indeed, all parties) virtual carte blanche in future cases.

2The text of USCIT Rule 4(1) is identical to that of Rule 4(m) of the Federal Rules of Civil
Procedure, except for conforming changes required by differences in the numbering of the two sets
of rules.

Significantly, as the text of the rule indicates, the required showing is good cause for failure
to effect service within the 120-day period, not good cause for an extension of time. Thus, as
discussed in greater detail below, the principal focus of the “good cause” inquiry is on the diligence
(or lack thereof) on the part of the plaintiff — not on the consequences of the denial of a requested
extension.

Accordingly, as a matter of logic, courts generally have held that a “good cause”
determination takes no account of factors such as whether an action will be time-barred if an
extension is not granted (except perhaps to note that such a fact would be expected to enhance a
plaintiff’s diligence in attempting to effect timely service). On the other hand, the expiration of the
statute of limitations, as well as any attempts by defendant to evade service, are factors to be
considered in determining whether to grant an extension as a matter of discretion. See, e.g.,
Fed.R.Civ.P. 4(m), Advisory Committee Note, 1993 Amendments (stating that, even absent showing
of good cause, “[r]elief may be justified, for example, if the applicable statute of limitations would
bar the refiled action, or if the defendant is evading service or conceals a defect in attempted
service”).
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1. Extension of Time for “Good Cause”

In the case at bar, the Government asserts broadly that there is “good cause” for its failure
to serve Defendants within the 120-day period following the filing of the Complaint. See Pl.’s
Motion for Extension of Time at 1; Pl.’s Motion for Service by Publication at 1. But the facts belie
the Government’s claim.*

As one leading treatise explains the concept of “good cause”:

“[G]ood cause is likely (but not always) to be found when the plaintiff’s failure to
complete service in timely fashion is a result of the conduct of a third person,
typically the process server, the defendant has evaded service of process or engaged
in misleading conduct, the plaintiff has acted diligently in trying to effect service or
there are understandable mitigating circumstances, or the plaintiff is proceeding pro
se or in forma pauperis. Pro se status or any of the other listed explanations for a
failure to make timely service, however, is not automatically enough to constitute
good cause for purposes of [Federal Rule of Civil Procedure] 4(m) [or USCIT Rule

4(D].
4B Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1137 (3d ed. 2002)

(emphasis added). On the other hand, the treatise explains:

“The plaintiff bears the burden of establishing good cause for its failure to effect service
within the 120-day period. Wright & Miller, Federal Practice and Procedure 8 1137; Moore’s
Federal Practice 8 4.82[1]. That burden is a heavy one to bear. See, e.g., Beauvoir v. U.S. Secret
Service, 234 F.R.D. 55, 56 (E.D.N.Y. 2006) (stating that “[a] party seeking a good cause extension
bears a heavy burden of proof”) (quotation omitted).

In the instant case, both the Government’s Motion for an Extension of Time and its Motion
for Service by Publication offer little concerning the specific facts and details of the Government’s
attempts to locate and effect service of process on the two Defendants (never mind virtually barren
of law). See PI.’s Motion for Extension of Time; Pl.’s Motion for Service by Publication. In any
event, as discussed herein, even if counsel’s numerous unsworn and undocumented factual
representations made orally in the course of the hearing in this matter are considered, the
Government still has not carried its burden.
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[F]ederal courts have held that good cause has not been shown in a large number of
cases and have rejected excuses based on a failure to receive a waiver of formal
service, ignorance of the rule [on service of process], the absence of prejudice to the
defendant, office moves or personal problems, the belief that the time requirement
was only technical, the filing of an amended complaint, inadvertence of counsel, or
the expenditure of efforts that fall short of real diligence by the serving party.

Wright & Miller, Federal Practice and Procedure § 1137 (emphasis added).” Although the courts
have articulated varying formulations of the standard for “good cause,” they are in accord on the

requirement of a showing of “real diligence by the serving party.”?

?2See, e.9., In re Kirkland, 86 F.3d 172, 176 (10" Cir. 1996) (stating that “inadvertence or
negligence alone do not constitute ‘good cause,’” “[m]istake of counsel or ignorance of the rules .
.. usually do not suffice” as good cause, “[u]nexplained assertions of miscalculation [of deadlines]
do not constitute ‘good cause,’” and “absence of prejudice alone does not constitute good cause”);
Braxton, 817 F.2d at 241 (holding that attorney’s inadvertence does not constitute good cause);
Lopez v. United States, 129 F. Supp. 2d 1284, 1295 (D. N.M. 2000), aff’d, 21 Fed Appx. 879 (10"
Cir. 2001) (explaining that “[t]he ‘good cause’ standard, as interpreted by the courts, is quite
restrictive. Inadvertence, negligence, ignorance of the service requirements, and reliance on a
process server have all been determined not to constitute good cause. . . . Similarly, the fact that a
defendant may have had actual notice of the suit, and has suffered no prejudice, does not constitute
good cause.”); Jonas v. Citibank, N.A., 414 F. Supp. 2d 411, 416 (S.D.N.Y. 2006) (stating that “a
mistaken belief that service was proper does not constitute good cause,” and that “neglect and
inadvertence do not suffice to support good cause™); Beauvoir, 234 F.R.D. at 56 (“‘[a]n attorney’s
inadvertence, neglect, mistake or misplaced reliance does not constitute good cause’”) (quotation
omitted).

#See also, e.g., Habib v. General Motors Corp., 15 F.3d 72, 74 (6" Cir. 1994) (noting that
“[t]o demonstrate good cause, other courts have held that a plaintiff may . . . show that he/she made
areasonable and diligent effort to effect service”); Resolution Trust Corp. v. Starkey, 41 F.3d 1018,
1022 (5™ Cir. 1995) (stating that, “in short, one is required to be diligent in serving process, as well
as pure of heart, before good cause will be found”); Shuster v. Conley, 107 F.R.D. 755, 757 (W.D.
Pa. 1985) (stating that “[a] court will not grant an extension [for the service of process] where the
plaintiff has not demonstrated a reasonable effort to effect service prior to the running of the 120 day
period”).

Indeed, a number of courts have gone so far as to hold that good cause exists only where the
failure to effect service within the 120-day period is attributable to external causes, beyond the
plaintiff’s control. See, e.g., Lepone-Dempsey v. Carroll County Commissioners, 476 F.3d 1277,
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1281 (11" Cir. 2007) (explaining that “[g]ood cause exists ‘only when some outside factor[,] such
as reliance on faulty advice, rather than inadvertence or negligence, prevented service’”) (quotation
omitted); Beauvoir, 234 F.R.D. at 56 (noting that “[g]ood cause is ‘generally found only in
exceptional circumstances where the plaintiff’s failure to serve process in a timely manner was the
result of circumstances beyond its control’”) (quotation omitted).

Although the plaintiff’s diligence is the critical factor in evaluating the existence of “good
cause” for a failure to effect service within the 120-day period, other factors that some courts have
considered include: whether the defendant had actual notice of the complaint (see In re Sheehan,
253 F.3d 507, 512 (9™ Cir. 2001)); whether the defendant would be prejudiced by the extension of
time (see In re Sheehan, 253 F.3d at 512; Feingold v. Hankin, 269 F. Supp. 2d 268, 276 (S.D.N.Y.
2003); Goodstein v. Bombardier Capital, Inc., 167 F.R.D. 662, 666 (D. Vt. 1996)); whether the
plaintiff would be severely prejudiced if the complaint were dismissed (see In re Sheehan, 253 F.3d
at 512); the length of time taken to effect service (see Jonas, 414 F. Supp. 2d at 416); and whether
the plaintiff sought a timely extension of time (see id.). Each of these factors is analyzed in detail
— in the context of the facts of this case — in section I1.A.2 below, in considering whether a
discretionary extension of time is justified.

Here, for purposes of analyzing the presence or absence of “good cause,” it suffices to note
that the weight of the authority holds that even a defendant’s actual notice of the complaint does not
constitute “good cause” for failure to effect service within the 120-day period established for that
purpose. See, e.g., West v. Terry Bicycles, Inc., 230 F.3d 1382, 2000 WL 152805 * 2 (Fed. Cir.
2000) (per curiam) (unpublished) (observing that “a defendant’s knowledge of the pendency of a
lawsuit against it does not cure the plaintiff’s insufficient service under Rule 47); LSJ Investment
Co.Vv.0.L.D., Inc., 167 F.3d 320, 322, 324 (6™ Cir. 1999) (refusing to substitute actual knowledge
of action for proper service under Fed.R.Civ.P. 4); Tuke v. United States, 76 F.3d 155, 157 (7" Cir.
1996) (citing Gabriel v. United States, 30 F.3d 75 (7™ Cir. 1994), for the proposition that “the
plaintiff must serve the United States in the way Rule 4 requires; actual notice is insufficient”);
Despain v. Salt Lake Area Metro Gang Unit, 13 F.3d 1436, 1439 (10™ Cir. 1994) (stating that actual
notice does not constitute good cause); Feingold v. Hankin, 269 F. Supp. 2d at 276 (noting that
*actual notice is not considered sufficient to satisfy the standards [for good cause]”); Candido, 242
F.R.D. at 162 (observing, inter alia, that “simply being on notice of a lawsuit ‘cannot cure an
otherwise defective service’”).

Similarly, in evaluating good cause for failure to effect service of process within the 120-day
period, courts generally decline to consider “the absence of prejudice to the defendant.” See Wright
& Miller, Federal Practice and Procedure § 1137; see also Despain, 13 F.3d at 1439 (stating that
absence of prejudice to defendant alone does not constitute good cause); MCI Telecomm. Corp. V.
Teleconcepts, Inc., 71 F.3d 1086, 1097 (3d Cir. 1995) (same).
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In a case such as this, “good cause” requires that a plaintiff exert “such efforts at service as
are consistent with a recognition that 120 days may otherwise mark the death of the action.” United

States v. Gen’l Int’l Mktg. Group, 14 CIT 545, 548, 742 F. Supp. 1173, 1176 (1990) (quoted with

approval in United States v. World Commaodities Equipment Corp., 32 CIT : , 2008 WL

Most courts have also held that, although the fact that a re-filed action would be time-barred
may be considered in determining whether to grant an extension of time as a matter of discretion,
it is not a factor to be weighed in determining “good cause.” See, e.g., Petrucelli v. Bohringer and
Ratzinger, GmBH, 46 F.3d 1298, 1305-06 (3d Cir. 1995) (holding that “a district court may not
consider the fact that the statute of limitations has run until after it has conducted an examination
of good cause”) (emphasis added); Mann v. American Airlines, 324 F.3d 1088, 1090-91 (9" Cir.
2003) (explaining that, if plaintiff has not demonstrated good cause for extension of time, the court
may consider the fact that the statute of limitations would bar refiling as a factor in deciding whether
to grant extension of time as a matter of court’s discretion); Despain, 13 F.3d at 1439 (stating that
severe prejudice to plaintiffs due to expiration of statute of limitations does not constitute good
cause); Lau v. Klinger, 46 F. Supp. 2d 1377, 1381 (S.D. Ga. 1999) (noting that “courts have . . . held
that the court must first determine the issue of good cause before proceeding to the issue of the
statute of limitations”); Madison v. BP Oil Co., 928 F. Supp. 1132, 1138 (D. Ala. 1996) (noting that
expiration of statute of limitations does not figure into good cause determination); see also United
States v. Gen’l Int’l Mktg. Group, 14 CIT 545, 549, 742 F. Supp. 1173, 1177 (1990) (in evaluating
good cause for failure to make service within 120-day period, declining to consider “the fact that
the government cannot renew this action”).

Similarly, courts have generally ruled that a plaintiff’s ultimate success in serving his
complaint does not constitute good cause for failure to effect service within the 120-day period. See,
e.g., Lovelace v. Acme Markets, Inc., 820 F.2d 81, 83, 85 (3d Cir. 1987) (affirming dismissal based
on lack of good cause, even though defendant had been served 55 days after 120-day period
expired); United States v. Gen’l Int’l Mktg. Group, 14 CIT at 549, 742 F. Supp. at 1177 (in
evaluating good cause for failure to make service within 120-day period, declining to consider fact
that “the [government] ultimately succeeded in making personal service after the 120 day deadline™).

Finally, although a handful of cases cite the filing of a timely request for an extension of time
as a factor in determining good cause, they are few and far between. As noted above, the principal
factor in determining “good cause” for the failure to effect service of process within the 120-day
period is the diligence of plaintiff’s attempts during that period.
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748677 * 2 (2008)); see also Tuke v. United States, 76 F.3d 155, 156 (7" Cir. 1996) (Easterbrook,

J.) (affirming dismissal of action, noting that “[a]n attorney who files suit when the statute of
limitations is about to expire must take special care to achieve timely service of process, because
a slip-up is fatal”). The plaintiff who seeks to rely on the good cause provision [of the rule
governing the timing of service of process] must show meticulous efforts to comply with the rule.”
In re Kirkland, 86 F.3d 172, 176 (10" Cir. 1996) (emphasis added). “[H]alf-hearted efforts” at

service simply do not suffice. Petrucelli v. Bohringer and Ratzinger, GmBH, 46 F.3d 1298, 1307

(3d Cir. 1995) (quoting Lovelace v. Acme Market, Inc., 820 F.2d 81, 84 (3d Cir. 1987)). In short,

“[t]he lesson to the federal plaintiff’s lawyer is not to take any chances. Treat the 120 days with the

respect reserved for a time bomb.” Petrucelli, 46 F.3d at 1307 (quoting Braxton v. United States,
817 F.2d 238, 241 (3d Cir. 1987), quoting Siegel, Practice Commentary on Amendment of Federal
Rule 4 (Eff. Feb. 26, 1983) with Special Statute of Limitations Precautions, 96 F.R.D. 88, 109

(1983)) (emphasis added); see also Cox v. Sandia Corp., 941 F.2d 1124, 1126 (10™ Cir. 1991) (same

quotation).

Here, the Government’s efforts to effect service within the 120-day period fell well short of
“meticulous.” Nothing about the Government’s actions could be described as reflecting “a
recognition that 120 days may otherwise mark the death of the action,” or a sense that the 120-day
period was a ticking “time bomb.”

The Government’s approach to service in this case was simply too cavalier. “Itis. .. clear
that relying on [reaching defendants via mail] cannot ordinarily be considered a reasonable attempt

to accomplish service within 120 days and cannot be viewed as a recognition of the existence of a
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real deadline.” United States v. Gen’l Int’l Mktg. Group, 14 CIT at 549, 742 F. Supp. at 1176.

“When twenty days have passed after mailing without return of the acknowledgment that the mail
was received [or here, for example, when a certain amount of time has passed without the return of
an executed waiver of service form], the diligent plaintiff should recognize that other means of
service will have to be used within the approximately 100 days which remain.” Id., 14 CIT at 549,
742 F. Supp. at 1176; see also Petrucelli, 46 F.3d at 1307 (affirming denial of extension of time,
stating that “[a] prudent attorney exercising reasonable care and diligence would have inquired
further into the matter when it was obvious that the acknowledgment form [included with plaintiff’s

attempted service of complaint] was not forthcoming”).?* In the instant case, when the

**0One leading treatise foresees and expressly warns against exactly what the Government did
in this case:

Under amended Rule 4, utilization of the waiver procedure of [Fed.R.Civ.P.] 4(d)
[USCIT Rule 4(c)] has become as common as traditional personal service. There
should not be a great amount of conflict between [Fed.R.Civ.P.] Rule 4(m) [USCIT
Rule 4(1)] and the request-for-waiver provision, although plaintiffs will have to be
wary of consuming too much of the 120 days pursuing a waiver of formal service.
Should the plaintiff’s attempt to use the waiver procedure prove unsuccessful and
cause the plaintiff to miss the [Fed.R.Civ.P.] Rule 4(m) [USCIT Rule 4(l)] deadline,
the diligence with which the plaintiff has been pursuing service should determine
whether the court will grant a good-cause extension. As long as plaintiffs keep the
120-day deadline in sight, problems of tardy service can be avoided.

Wright & Miller, Federal Practice and Procedure § 1137 (emphases added).

The U.S. Court of Appeals for the Seventh Circuit has sounded a similar note of caution
about plaintiffs” over-reliance on waiver of service:

[Rule 4’s provisions] for inexpensive notification of a lawsuit accompanied by a
waiver of service offer a useful alternative . . . . In the final analysis, however, the
rule does not abolish a defendant’s right to proper service of process. Perhaps this
case will serve as a warning to lawyers to watch the time that has elapsed after they
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Government’s first mailing failed to yield executed waivers of service from the two Defendants, the
Government simply made another mailing, rather than taking more active steps to accomplish
service of process. See Pl.’s Motion for Extension of Time; Audio Recording of Hearing at
00:21:15-00:21:26, 00:52:26-00:52:36, 02:57:21-02:57:47.

Moreover, to the extent that the Government sought to use the U.S. mail to contact the
Defendants and seek waivers of service, its attempts were sloppy and haphazard to say the least.

Four months before the Complaint was filed, the Florida Department of Highway Safety & Motor

mail out a waiver form and to act promptly thereafter if the defendant proves
uncooperative.

Troxell, 160 F.3d at 383 (Wood, J.) (emphasis added); id. (underscoring that a defendant is entitled
to “stand on its right to receive formal service,” and that “[n]othing in Rule 4 obliges a defendant
to execute a waiver of service”; “a defendant . . . that wants to stand on formalities, for whatever
reason, is entitled to do so, as long as it is willing to pay for the privilege [by paying the costs of
service]. [Plaintiff’s] effort . . . somehow to blame [the defendant] for [the plaintiff’s] problems
because [the defendant] refused to return the waiver form fundamentally misunderstands the system
established by Rule 4.”).

See also, e.g., West v. Terry Bicycles, 230 F.3d 1382, 2000 WL 152805 * 2 (per curiam)
(unpublished) (observing that “[u]nless the addressee consents to a request for waiver of formal
service, receipt of a complaint by mail does not give rise to any obligation to answer the lawsuit™);
Lepone-Dempsey, 476 F.3d at 1281-82 (emphasizing that “the defendant is not required to waive
formal service,” and that “if the defendant fails to respond to service by mail, the plaintiff must
effect personal service”; “While the plaintiffs may have had good reason to think that they could rely
on [the defendant’s] assertion that he would sign and return the waiver forms, the plaintiffs were
responsible for formally serving the defendants when the waiver forms were not returned.”); Lau
v. Klinger, 46 F. Supp. 2d at 1380-81 (holding that defendant’s refusal to return acknowledgment
of mail service of process does not constitute bad faith on the part of defendant, and does not
constitute good cause; “Mail service is an option for defendants, it is not mandatory, nor is it a
‘duty,” and plaintiffs cannot cast their burden of service onto the defendants by unfounded
accusations of bad faith. . . . When a defendant chooses not to respond to mail service, the plaintiff
must effect service by other lawful means. . . . A [defendant’s] mere refusal to elect the mail
alternative is not a showing of bad faith.”).
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Vehicles had provided the Government with Ronald Rodrigue’s most recent address-of-record — the
Bamboo Palm Way address, where he was eventually served earlier this year. At the same time, the
Florida authorities had advised the Government that the Buffalo Way address was Ronald
Rodrigue’s prior address. See Carpio Declaration | 6, 8-9. Inexplicably, the Government
nevertheless sent its first mailing to Ronald Rodrigue at the out-of-date Buffalo Way address. See
Complaint, at Certificate of Service. And it appears that, even as to that out-of-date Buffalo Way
address, the Government got the zip code wrong. See Audio Recording of Hearing at 00:44:49-
00:45:21,00:49:34-00:50:47, 01:02:22-01:02:38 (noting that 33917 is correct zip code); Complaint,
at Certificate of Service (indicating that mailing was sent to zip code 33197).

Under circumstances such as these, the Government’s attempts to contact the Defendants
through the use of mail not only do not constitute evidence of diligence in attempting to effect
service within the 120-day period — quite to the contrary, such careless mistakes affirmatively refute
any suggestion that the Government’s efforts to effect timely service were “meticulous,” as required
to establish the existence of “good cause.”

The Government’s tardiness in retaining a professional process service firm similarly weighs

heavily against a finding of “good cause.” See, e.g., United States v. Gen’l Int’| Mktg. Group, 14

CIT at 549, 742 F. Supp. at 1176 (finding no good cause in light of, inter alia, “the long period of
time which [e]lapsed between the failure of mail service and the day when personal service was first

attempted”); Cox v. Sandia Corp., 941 F.2d at 1126 (affirming dismissal for failure to effect timely

service, noting that “[h]ad [plaintiff’s] counsel promptly sent process to the server, he might well

have avoided the instant problem”); Mclsaac v. Ford, 193 F. Supp. 2d 382, 384 (D. Mass. 2002)
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(finding no good cause where, inter alia, plaintiff “[did] nothing until the last minute” to retain a
professional process server).”® Here, the Government failed to engage a professional process service
firm until only 21 days of the 120-day period remained.

Inaddition, rather than dispatching professional process servers to attempt service at multiple
addresses, the Government attempted service at only a single address for each of the Defendants.
The Government sent a professional process server to attempt service on Leroy Rodrigue at an
address on 85™ Terrace, where the resident had no knowledge of the Defendant. See Affidavit of
Diligent Search and Inquiry. For whatever reason, the Government elected not to send a process
server to the address on 156" Place in Miami — the address that the Florida Department of Highway
Safety & Motor Vehicles had identified as Leroy Rodrigue’s most recent address-of-record. See
Carpio Declaration § 7. Nor did the Government attempt personal service on Leroy Rodrigue at any
other address. The Government made no additional inquiries and took no further action to locate

or serve Leroy Rodrigue in the three days remaining before the 120-day period for service of

process ended on September 18, 2008. See United States v. Gen’l Int’l Mktg. Group, 14 CIT at 549,
742 F. Supp. at 1176 (finding no good cause in light of, inter alia, “the lack of any further attempt
in the eleven days remaining” in the 120-day period, following a brief failed attempt by professional

process server).

»See also, e.g., United States v. Britt, 170 F.R.D. 8, 9 (D. Md. 1996) (holding that plaintiff’s
inaction over period of more than 90 days, during which time defendant failed to respond to request
for waiver of service, did not support finding of good cause warranting extension of time to effect
service; nor was discretionary extension of time appropriate).
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The Government’s efforts to deploy a professional process server to serve Ronald Rodrigue
were, if anything, even more unimpressive. As with Leroy Rodrigue, rather than instructing the
professional process server to try multiple addresses in the Government’s possession, the
Government instead directed the process server to attempt to serve Ronald Rodrigue at only one
address. That address was the address on Buffalo Way, which the Florida Department of Highway
Safety & Motor Vehicles had clearly identified as Ronald Rodrigue’s prior address. See Carpio
Declaration 8.

Moreover, as with Leroy Rodrigue, after attempts to serve Ronald Rodrigue at the indicated
address failed, the Government simply sat on its hands for the remainder of the 120-day period, as
the sand continued to trickle through the hourglass. Incredibly, for whatever reason, the
Government elected not to send a process server to the address on Bamboo Palm Way — the address
that the Florida Department of Highway Safety & Motor Vehicles had identified as Ronald
Rodrigue’s most recent address-of-record, and, in fact, the address at which Ronald Rodrigue was
eventually served, in late February of this year. See Carpio Declaration { 8; Audio Recording of
Hearing at 00:06:54-00:06:59, 01:01:35-01:02:19, 01:03:38-01:04:27,01:06:19-01:06:25, 02:29:24-
02:29:34, 02:30:00-02:30:59.% Nor did the Government attempt personal service on Ronald

Rodrigue at any other address. The Government made no additional inquiries and took no further

*Had the Government made reasonable attempts to serve Ronald Rodrigue at the Bamboo
Palm Way address in September 2008 (prior to the expiration of the 120-day period), there is no
reason to believe that proper service could not have been achieved. And, if the Government had
asked Ronald Rodrigue about the whereabouts of his son, it might well have been possible for the
Government to effect timely service on Leroy Rodrigue as well. See generally n.59, infra
(cataloguing cases concerning contacting relatives to locate absentee defendants).
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action to locate or serve Ronald Rodrigue in the five days remaining before the 120-day period for

service of process ended on September 18, 2008. See United States v. Gen’l Int’l Mktg. Group, 14

CIT at 549, 742 F. Supp. at 1176 (cited above).

It is no excuse to say — as the Government suggested at the hearing on the pending motions
— that the Government was ambivalent about and lacked confidence in the addresses that it had for
the two Defendants. See, e.g., Audio Recording of Hearing at 1:07:59-1:08:15, 3:57:54-3:57:59,
04:24:54-04:24:56. In such a situation, a diligent plaintiff exerting “meticulous efforts” to
accomplish proper service within the 120-day period would have dispatched professional process
servers to all known potential addresses in its possession, and, further, would have updated its
research and undertaken additional research to identify any other potential addresses, to locate the
missing defendants.

In contrast, here (as discussed above) the Government contented itself with sending
professional process servers to a single address for each of the Defendants — and in neither case was
it the address that the Florida Department of Highway Safety & Motor Vehicles had identified as
the respective Defendant’s most recent address-of-record. See Affidavit of Diligent Search and
Inquiry; Affidavit of Non-Service; Carpio Declaration | 7-8. Moreover, the Government never
sought updated contact information from that Florida agency, and instead continued to rely on
addresses that the agency had provided some eight months before the September 18, 2008 deadline
for service of process. See Audio Recording of Hearing at 00:19:55-00:20:10, 02:47:20-02:48:05

(stating that report of Florida Department of Highway Safety & Motor Vehicles is dated January 22,
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2008). Finally, the Government failed to undertake any additional research to use other sources to
identify other potential addresses for the Defendants.?” And for at least the last three days of the
120-day period,