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N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

CONNIE LOU SPARMAN,
individually and in her capacity as
legal guardian and next friend of
D.W., a minor child

Plaintiff,
V. Case No. 2:16+-00521TMP

BLOUNT COUNTY BOARD
OF EDUCATION,

o N

Defendant.

SECOND MEMORANDUM OPINION ON SUMMARY JUDGMENT

This cause is once again before the court on the Motion for Summary Judgment filed by
defendantBlount County Board of Education on October 27, 2014. (Doc. ¥i)an Order
issued on February 9, 2015, the Motion for Summary Judgment was granted pending the
plaintiff's exhaustion of administrative remedies. (Doc. 70). The plaisitife has exheted
those remediesand the court’s previous order was vacated on December 9, 2015. (Doc. 82).
The parties were allowed to file supplemental briefs regarding the MotiorSdarmary
Judgment ando conduct necessary additional discovery. Supplemental discovery and briefing
having concluded, the Motion for Summary Judgment is ripe to be taken under submission on
the merits. The court has considered the evidence and arguments set forth bgrties, and
the parties have consented to the exercise rigdjgtion by the undersigned pursuant to 28

U.S.C. § 636(c) (Doc. 7).
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PROCEDURAL HISTORY

The instant case was filed on March 19, 2013, at which time there were two @aintiff
Connie Lou Sparman and Martha Lynn Vanzandt. All parties consented tosith&o
magistrate judggurisdiction on June 5, 2013. The case was referred to mediation on
Novemberl9, 2013, and the parties moved for a caorducted settlement conference on
December 1, 2014. The parties filed joint status repedarding the prgress of mediation and
settlement proceedings on March 20, 2014; April 4, 2014; April 25, 2014; and May 2, 2014.
Mediation and settlement negotiations resulted in the settlement of all claims by plaintiff
Vanzandt.

Plaintiff Sparman filed her Amended Complaint on June 20, 2014. (Doc. 25). After a
discovery periodhatwas extended once at the parties’ request, the defendant filed a Motion for
Summary Judgment. (Doc. 33). The plaintiff filed a motion for a hearing, whiclyraated.

The hearing wasot held, however, because the issue the plaintiff wished to raise was resolved.
The plaintiff moved to file excess pages (doc. 36) and, in response, the defendaad tiweifi
court that there was no objection to the plaintiff filing excess pages goakmthe defendant
could file a substitute motion containing excess pages (doc. 48). The court grantedtimth. m
(Doc. 50).

The defendant filed gubstituteMotion for Summary Judgment on October 27, 2014.
(Doc. 51). The plaintiff moved to strikeom the Motion for Summary Judgment the Affidavit
of Shannon Lakey, and the court granted in part and denied in part the motion. (Docs. 54, 67).
The plaintiff filed a response in opposition to the Motion for Summary Judgment on

Novemberl4, 2014 doc. 60) and the defendant replied on DecembeR014(doc. 65) The



plaintiff moved for a hearing regarding the Motion for Summary Judgment, whistheld on
December 11, 2014. (Doc. 65). The court granted the defendant's Motion for Summary
Judgment on February 9, 2015, for failure to exhaust administrative remedies. (Doc. 70). The
court stayed the case to allow the plaintiff to exhaust such remedies and, upon exhaestion, t
court vacated its Ordeon December 9, 2015(Doc. 82). The court allowedhte parties until
Januaryo, 2016, to respond to any additional discovery requests, and until January 15, 2016, for
the defendant to file additional evidentiary material and a supplemental brighpors of the
Motion for Summary Judgment. (Doc. 82). eTplaintiff was allowed to file a responsive brief
no later than January 29, 2016, and any reply by the defendant evas tater than February 5,
2016. (d.)

The defendant filed the record of the Administrative Due Process Procesmtting
supplementiabrief regarding the Motion for Summary JudgmentJanuary 15, 2016. (D®&c
83, 85. In response, the plaintiff moved for another hearing on tlotidd for Summary
Judgmentwhich the court granted. (Docs. 86, 8The plaintiff did not file a writte response
to the defendant’s brief. The motion hearing was held on February 24, 2016. On March 17,
2016, the court directed the parties to file briefs regarding the plaintiffgasions that the
defendant failed to accommodate D.W.’s asthnaluced @nic attacks, discriminated against
D.W. by refusing to allow him to check olitrary books on his grade level, and required D.W.
to shorten his lunch period to receive special education services. (DocTl@®)parties were
allowed until April 7, 2016to file initial simultaneous briefs, and until April 14, 2016, to file

reply briefs. Each party filed a brieh the deadline, and the defendant filed a reply brief on



April 14, 2016. (Docs. 90, 91, 92). The Motion for Summary Judgnieah was takemnder
submission.
SUMMARY JUDGMENT STANDARD

Under Federal Rule of Civil Procedure 56(a), summary judgment is proper “if th@mova
shows that there is no genuine dispute as to any material fact and the moeatitleéd to
judgment as a matter of law.”e#l. R. Civ. P. 56(a). The party asking for summary judgment
“always bears the initial responsibility of informing the district court of thésldas its motion,
and identifying those portions of ‘the pleadings, depositions, answers to interregatua

admissions on file, together with the affidavits, if any’ which it believes denatagstre absence

of a genuine issue of material factCelotex Corp. v. Catrett, 47 U.S. 317, 323 (1986) (quoting
former Fed. R. Civ. P. 56(c)). The movant can meetainiden by presenting evidence showing
there is no dispute of material fact or by showing that the nonmoving party leastéapresent
evidence in support of some element of its case on which it bears the ultimate burder. of proo
Celotex 477 U.S. at 32-23. There is no requirement, however, “that the moving party support
its motion with affidavits or other similar materiasgatingthe opponent’s claim.Id. at 323.

Once the moving party has met its burden, Rule 56 “requires the nonmoving pgoty to
beyond the pleadings and by her own affidavits, or by the ‘depositions, answers to
interrogatories, and admissions of file,” designate ‘specific factwiagahat there is a genuine
issue for trial.”” 1d. at 324 (quoting former Fed. R. Civ. P. 56(e)). The nonmoving party need
not present evidence in a form necessary for admission at trial; howevaay not merely rest
on his pleadings.Celotex 477 U.S. at 324. “[T]he plain language of Rule 56(c) mandates the

entry of summary judgment, after adequate time for discovery and upon motion, agaanist



who fails to make a showing sufficient to establish the existence of an elessentia to that
party’s case, and on which that party will bear the burden of proof at thialdt 322.

After the plaintiff has properly responded to a proper motion for summary judgment, the
court “shall” grant the motion if there is no genuine issue of material fa¢tthe moving party
is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). Tstastive law will

identify which facts are material and which are irrelevaderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986). A dispute is genuine “if the evidence is such that a reasonable jury could
return a verdict for the nonmoving paftyld. at 248. “[T]he judge’s function is not himself to
weigh the evidence and determine the truth of the matter but to determine whetkeista
genuine issue for trial.d. at 249. His guide is the same standard necessary to direct a verdict:
“whether the evidence presents a sufficient disagreement to require submissigurytcola
whether it is so onsided that one party must prevail as a matter of lald."at 251252; see

alsoBill Johnson’s Restaurants, Inc. v. N.L.R.B., 461 U.S. 731, 745 n. 11 (1983).

However, the nonmoving party “must do more than show that there is some metaphysical

doubt as to the material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.

574, 586 (1986). The evidence supporting a claim imessubstantial, Marcus v. St. Paul Fire

and Marine Ins. Co., 651 F.2d 379 (5th Cir., Unit B, 1884)mere scintilla of evidence is not

enough to create a genuine issue of fact. Young v. City of Palm Bay, 358 F.3d 859, 860 (11th

Cir. 2004);Kesinger exel. Estate of Kesinger v. Herringto&81 F.3d 1243, 1249250 (11th

Cir. 2004). If the nommovant’s evidence is so thoroughly discredited by the rest of the record

! In Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1881)&ng, the Eleventh Circuit
Court of Appeals adopted as precedent decision of the former Fifth Cirodéres prior to October 1,
1981.




evidence that nceasonablgury could accept it, the evidence fails to establish th&t@nxce of a
genuine issue of fact requiring a jury determinati@eeScott v. Harris, 550 U.S. 372, 127 S.

Ct. 1769, 1776, 167 L. Ed. 2d 686 (2007) (“Respondent’s version of events is so utterly
discredited by the record that no reasonable jury could have believed him. ThefGqpeals
should not have relied on such visible fiction; it should have reviewed the facts Imgith

depicted by the videotape.”); Lewis v. City of West Palm Beach, $%d. F.3d 1288, 1290 n. 3

(11th Cir. 2009). If the evidence is merely colorable, or is not significanthapveh summary

judgment may be grantedAnderson 477 U.S. at 249 (citations omittedccordSpence v.

Zimmerman 873 F.2d 256 (11th Cir. 1989).

Furthermore, the court must “view the evidence presented through the prism of the
substantive evidentiary burden,” so there must be sufficient evidence on which tleeyldy
reasonably find for the plaintiffAnderson 477 U.S. at 255. The nanovant need not be given

the benefit of every inference bwnly of every reasonable inference. Brown v. City of

Clewiston 848 F.2d 1534, 1540 n. 12 (11th Cir. 1988). Utilizing these standards, the court
undertakes the analysis of whether the defendant has shown that it isl @atjtidgment as a
matter of &w.

As part of the administrative hearing procdsdd by the Alabama Department of
Education the administrative hearing officer made extensive findings of fact negatbe
plaintiff's claim under the Individuals with Disabilities Education Improveméct of 2004
(IDEA). When reviewing an administrative decisiander IDEA the Third Circuit, taking
instruction from the Tenth and Fourth Circuits, has held that the administrativeodeisisi

subject to a modifiede novareview by the district courtS.H. v. StateOperated School District




of Newark 336 F.3d 260, 270 (3d Cir. 2003). Because the case at bar is not an appeal of the
administrative IDEA determination, but discrimination suit under the Aericans with
DisabilitiesAct (“ADA”) , 42 U.S.C.8 1983, andSection 504of the Rehabilitation Act, the court
is moreconcerned witlihe factual findings of the administrative hearing than the legal findings.
Ultimately, the court concludes that the factual findings by the administrativednedficer ae
not binding on this court and, indeed, not admissible for any purpose in theaction.

The purpose of an administrative hearing under the IDEA is different freralgject of a
claim of discrimination under the Rehabilitation Act, the ADA, 8MB83. The IDEA seeks to
determine and assure that every child receives a “Free Appropriate Publitidduica FAPE.
It does not a vehicle for damages, nor does it require a showing of deliberatgaseiuir

discrimination. As the Middle District of Alabanhas explained:

To prove discrimination in the education context, courts have held that something
more than a simple failure to provide a FAPE under the IDEA must be shown.
N.L. ex rel. Ms. C. v. Knox Cnty. ScB15 F.3d 688, 695 (6th Ci2003);Estate

of Lance v. Lewisville Indep. Sch. Djst43 F.3d 982, 992 (5th Ciz014). “A
plaintiff must also demonstrate some bad faith or gross misjudgment by the
school or that he was discriminated against solely because of his disalility

ex rel. Jennid. v. Montgomery Pub. S¢H05 F.Supp.2d 1283, 1292 (M.D.Ala.
2011) (quotingW.C. ex rel. Sue C. v. Cobb Cnty. Sch. D#37 F.Supp.2d 1351,
1363-64 (N.D.Ga.2005)). A plaintiff must prove that her she has either been
subjected to discrimination or excluded from a program or denied benefits by
reason of their disabilitySellers by Sellers v. Sch. Bd. of City of Mannassas, Va.
141 F.3d 524, 5289 (4th Cir.1998). A school does not violate § 504 “by
merely failing to provide a FAPE, by providing amcorrect evaluation, by
providing a substantially faulty individualized education plan, or merely because
the court would have evaluated a child differentlyrs. H.,, 784 F.Supp.2d at
1263 (citation and quotation omitted].he deliberate indifferencgtandard “is a

very high standard to meetld. at 1268.

> Of course, the sworn testimony given by witnesses at the hearing, astdistim thefactual
conclusions reached by the hearing officer, may be used consistent with thal Rade of
Evidence.



J.S. v. Houston @unty Bd. of Eduation 120 F. Supp. 3d 1287, 1295 (M.D. Ala. 2Q15)

Because the object and purpose of an IDEA administrative hearing is vergrdiffeom the
assessment of whedr a school board has engaged in deliberate or purposeful discrimination, the
factual findings made by the administrative hearing officer not only addtlees concerns, but

may actively mislead the jury or other fdictder in a relate® 504, ADA, or8 1983 action for
damages. For this reason, the conclusions in the administrative hearing are nsibkdmis

related lawsuit for discrimination. As one court has expressed:

The administrative decision repeats many of the same facts both parties must
attempt to prove at trial, and, if taken at face value, a jury might erroneously
construe it as foreclosing deliberation on these poinkés would have the effect

of usurping the role of the trier of fact, the risk of which is to be avoided if at all
possible. Indeed, the Court conceives of little reason (other than the hope that the
jury would follow the hearing officer dutifully) for offering the evidencethe

first instance. Additionally, a jury could be likely to give undue weight to the
decisio of a government agency, particularly one that determined that the School
District denied Ferren a FAPE for three consecutive year&xacerbating the
likely prejudicial impact of the administrative decision is the disparity of the
burdens of proof betves Hearing Officer Mullaly's administrative decision and
the instant civil suit. Even with a limiting instruction, the differing burdens of
proof would likely confuse a jury and lead it to give undue weight to the hearing
officer's findings of fact. In sum, the admission of the administrative decision
could, and likely would, confuse, mislead, and prejudice the jury.

Chambers v. Sdwl Dist. of Philadelphia Bd. of Edation 827 F. Supp. 2d 409, 420 (E.D. Pa.

2011), rev'd on other grounds, 537 F. App'x 90 (3d Cir. 2013).

3

The Third Circuit expressly affirmed the district court’s rejection ofatimissibility of the
findings of fact made by the administratihearing officer. See Chambers v. Sch. Dist. of
Philadelphia Bd. of Educ., 537 F. App'x 90, 95 (3d Cir. 2013).




FACTS

Viewing the evidence favorably to the noroving plaintiff, the following facts appear to
be undisputed. The plaintiff, Connie Lou Sparman, has raised her grandson, D.W., from early
childhood and is his legal guardianD.W. is a young man who is now a high school student at
J.B. Pennington High School in the Blount Cousghool gstem. He has attended Blount
County schools for the entirety of his academic career. First, he attendedtsBille
Elementary School and then, in tbeventhgrade transitoned to J.B. Penningtdior the 2013
2014 school year. The president of the Blount County Board of Education (“the Board”) is
Gregg Armstrong. At all relevant times, Sharon Lakey served as the priatiBountsville
Elementary Schoogland Kenneth Clay served as the vice principal. At all relevant times, Brian
Kirk was the principal of J.B. Pennington High School, and Steven Bryson was the vice
principal. James E. Carr, Craig Johnson, Chris Latta, Bruce McAfee, and Jakvley all
were members of the Board.

D.W. has had an individualized education plan (IEP) since the second gradellgri
for a speech disorder, but later designated a “specific learning disabilitgr” saf evaluation
suggested a diagnosis dyslexia. Based on his plan, D.W. has received special education
services. At one time or another, he has been diagnosed with dyslexiaaoxeus disorder,
and dysthymic (mild depression) disordéte also suffers from asthm®.W. takes prescriptio
medicine for all of those conditions, and undergoes psychological counsélng psychiatrist.
Due to his dyslexia, D.W. is not able to read at grade level, and this causeshdtiien to tease

D.W. has been subjected to bullying by other stuglsintce the firsgrade. Trs typically

* At some points in this memorandum opinion, the plaintiff may be referred to ass[patent.
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involved physical pushing, hitting and pinching as well as name calling and teasing, mostly
duringlunch and his physical education (P.E.) clakssometimes occurred in the hallway and
the classroom. Both D.W. and plaintiff have reported the bullying to school officials and
teachersepeatedly, including the principal, Ms. Smallwood.

As aresult, D.W. began to dread going to school and he resented plaintiff for making him
go to school. Throughout this time, D.W. and plaintiff complained to school officials about
D.W.’s treatment by other students.

Prior to 2@9, the Blount County Board of Education had a policy dealing with bgllyin

It was revisedn May 2, 2009, to read as follows:

The Blount County Board of Educatianéommitted to protecting its students and
employees fronbullying, harassment, or discrimination of any type. The school
board believes that all students and employees &tkeério a saf, equitable, and
harassmenfree school experienc&ullying, harassment, or discrimination will
not be tolerated and shall hest cause for disciplinary actionrhis policy shall

be interpreted and applied consistently with all egale state and federalws.
Conductthat constitutes bullying, harassment or discrimination, as defined herein,
occurringon school property during the school day or at secepohsored events

is prohibited. The use oéchool equipment for the purpose of these actions is also
prohibited.

(Doc. 523, Exh. 4 to Depo of Sosebee). The policy goes on to défenéerm bullying” as

follows:

“Bullying” means systematically and chronically inflicting physical hurt or
psychologicallistress on one or more students or employéds.further defined

as unwanted purposefulvritten, verbal, nonverbal, or physical behavior,
including but not limited to any threateningsuling, or dehumanizing gesture,
by an adult or student, that has the po&trib create amtimidating, hostile, or
offensive educational environment or calmeg term damage; causkscomfort

or humiliation; or unreasonably interfere with the individual's school performance

10



or participation, is carried out repeatedly and is often characterized by an
imbalance of power.

Bullying may involve, but is not limitkto:
unwanted teasing
threatening

intimidating

stalking

cyberstalking

cyberbullying

physical violence

theft

sexual, religious, or racial harassment

10.  public humiliation

11. destruction of school or personal property

12. social exclusion, including incitement and/or coercion

13. spreading of falsehoods

CoNoO~WNE

(Id.). Further, “harassment” is defined by the policy:

“Harassment” means any threatening, insulting, or dehumanizing gesture, use of
technology, corputer software, or written, verbal or physical conduct directed
against a student or school emploees:

1. places a student or school employeereasonableefar of harm to his or
her persomr damage to his or her property;

2. has the effet of substatially interfering with a studerd’ educational
performance, oemployee’swork performance, or eitn’'s opportunities,
or benefits;

3. has the effect of sutmntially negaively impading a student’'s or
employees emotional or mental webeing; or

4, hasthe effect of substantiallyisfuging the orderly operation of a school.

(Id.). Paragraph E. of the policy expressly made the definitions of “bullying” hath$sment”

including any retaliation against a student or employee for making a congllaunt harassment
or bullying. Likewise, Paragraph F. of the policy defined both “bullying” anda$sanent” to

include “unwanted harm towards a student or employee in regard to their real ovgukrcei
disability (physical, mental, or educational)....”

11



This policy was further revised on April 4, 2011, to establish a systepratedure for
making and investigating complaints of bullying and harassment. This added retason s
G. Reporting, Investigating, and Complaint Resolution Procedures

a. Conplaints alleging violabns of this policy must be made on Boda
approved complaint formavailable atthe princpals and/or counsel&’
office. The complaint must be signed by gtedent alleging the violation

or bythe studens parent or legal guardiaanddelivered to the principal

or the pringpal's designee either by mail or personal deliveAt the
request of the complaining student or the studem@arent or legal
guardian,incidental or minor violations of the policy may be presented
and resoledinformally.

b. Upon receipt of the complaint, the priratipr the pringpal's designee
will, in their sole disation, detemine if the complaint allegs a serious
violation of this policy. If the principd or the pringpal's designee
determines that the complainteajles a serious violation, tipeincipal or

the principal's designee will undertake an investigation of the complaint
The investigation will entail the gathering of relevant faatsl evidence
and will be conducted in sasonably promptime period taking into
account the ctumstanes of the complaint. If the investigation
establishes a violation, appropriate disciplinary sanctions will be imposed
on the offending student(sPther measures that are reasonably calculated
to prevent a raurrence of theviolation(s) may also be imposed by the
principal or the school system.

c. Acts of reprisal or retaliation against ariydent who has reported a
violation of this policy or sought relief provided byhis policy are
prohibited, and are thesalves in violatiorof this policy. Any confirmed

ads of reprisal or retaliatiowill be subject to tsciplinarysanctions that
may include ay sanction, penalty, or consequence that is available to
school officials wder the Code of Student Conduct. A student who
deliberately, recklessly,nd falsely accuses another student of a violation
of this policy will be subject to disciplinaryanctions as outlined in the
Code of Student Conduct.

d. Thecomplaint formdeveloped taeport volations of this policywill
include a provision foreporting a threat of suicide by a studerit.a
threat of suicides reported, th@rincipal or theprincipals desigeewill
inform the student’s parent or guardian of the report.

(Id.). The policy was included in student handbooks distributed at the beginning of each school
year. Students and parents were required to sign an acknowledgementithattheceived and

12



read tle handbook. Although plaintiff testified that she usually was required to sign the
acknowledgenm and leave the handbook at the schemth yearshe also testified that she
eventually received a copy by the time of D.W.'s fiffftade year. (Doc. 58, Depo of
Sparman, at p. 97).

As D.W. got older, his bullying by other students became worse in the fourth dnd fift
grades at Blousville Elementary School. He began to experience nightmares and bedwetting at
that time. Students teased him about his weight, calling fatsd® and othervulgar names,
and about his difficulty eading. Despite verbalkcomplaints to school officials, the bullying
continued, resulting in D.W. starting counseling to deal with the stress. gDDW.’s fourth
grade year (2012011), Shannon Lakey took over as principal as Blountsville Elementary
School, and plaintiff complained to her about the bullying and teasing. It was near the end of
that academic year, in April 2011, that the defendant Board revised its polictabbistsa
specific procedure for reporting and investigating allegations of bullying andsmaent.

On one occasioduring the 20122012 school year (D.W.’s fifth gradeg groupof male
students drencheld.W. with waterin the bathroom, and when D.W. told his teaddbout the
episode, he was told to sit down and shut uptet the teacher made hoteanup the water on
the floor in the bathroom. Plaintiff verbally complained about the incident to Ms. Lak@yt
did not file a formal written complaintyvho said she would investigat®ls. Lakey interviewed
the teacher involvedyho reported that D.W. was alone in the bathroom and that he splashed

water on himself.Plaintiff asserts that nothing was dai®ut her complaint of harassment, and

> D.W. testified by affidavit that he hagén called “fatso,” “retard,” “stupid,” “dog killer,”
“crybaby,” and other vulgar names, such as “faggot,” “bitch,” “fag,” and “fuckdddc( 61-3).

13



when she asked Ms. Lakey about the results of her investigation, was told simpg thatkey
“handled it.”

Also while D.W. was in the fith grade, orfFebruary 222012, he was attending a beauty
pageant rehearsat J.B. Pennington High School with several other male students. While
standing in the back of the auditorium, they were&ing whistling sounds. Plaintiff testified
that it was her understanding that D.W. was showing the other boys how to WhistlEacher
approached D.W. and “yanked” him by the arm, telling him to be quiet. He required Imedica
attention the next day far shoulder injury. Plaintiff made a verbal complaint (but not a written
complaint) to Ms. Lakey, who interviewed the teacher involved. The teacher cemfihat she
discipline D.W. for making noise during the rehearsal, but denied “yanking” his dime.
teacher stated that she touch him on the back while telling him and the other malts gstute
quiet.

In May 2012, plaintiff again complained that a substifatE.teacher refused to allow
D.W. to use an inhaler for his asthmafter plaintiff me with the substitute and informed him
that D.W. had asthma, he was allowed to use his inhaler. (De, ABDE Admin. Hearing
Transcript, Testimony of Sparman, pp. 411-412).

During D.W.’s sixthgrade year (2022013), bullying and harassment by otk&rdents
continued. In September 2012, while riding the bus and again during lunch, a student who lived

near D.W. called him a “dog killer.” When plaintiff complained, Principal Lakégrmed all

®  “They went to the high school for a beauty pageant[,] something or another goingon dow

there, g#ing the girls ready for a beauty pageahiim and his friends wastanding back at the
back. Some of the boys was trying to learn how to whidieW.] was tryingto show them
how to whistle€. (Doc. 526, Sparman Depo., at p. 17).

7
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teachers to make sure that D.W. and the other studeatkeet separated. She also discussed
the matter with the bus driver to make sure the students were separated on theobu834D
ALDE Admin. Hearing Transcript, Testimony of Lakey, pp. 1068-1069).

On October 12, 2012, plaintiff met withuferintendeniCarr to discuss her concerns
about the bullying of her grandson. On October 15, Carr met with the Lakey and variogus othe
teachers and staff at D.W.’s school, all of whom reported that they had not observed DdN. bei
a victim of bullying, but ratheran active participant in several altercations and disagreements.
Carr then called in Sosebee, the board official tasked with administering giafgtams to look
into ways to allay plaintiffs concerns for D.W.’s safety. (Doc-288 at. pp. 46). On
Octoberl7, 2012, Sparman and Sosebee met, during which plaintiff recounted a number of
instances of alleged bullying and indifference by school officials.c(B&20, at pp. 8L1). As
a result of that meeting, it was agreed that Sosebee would develop a plan te tdadieged
bullying of D.W.

As a result, ndway through D.W.’s sixtigrade year, on December 5, 2012, school
officials met with plaintiff and drafted a Student Safety Plan for D.W. (Dod.83 The Plan
signed by plaintiff and schoofficials, reads as follows:

It has been reported to BES by Connie Sparman that her grandson,, [fuiféis

from bullying. While these acts have not been witnessed directly by school

personnel we take them very igersly and want to ensuf®.W.’s] sakty. The

safety of allstudents is of utmost importance at BES.

School

» Ensure that general, physical, special educators and all staff share the
responsibility forimplementing the intervention strategies
» School leadership will create a "nontact" contract for the students

involved in a given situation reported by [D.W.]

15



» The parent/guardian will be contacted if a report of bullying or an
incident of violence occurs with the student

» Staff will be dentified within the building for thestudent to report
bullying incidences tdlirectly.

» Teachers and staff will work with student to develop a relationship so
that the student feels safe reporting thesalences

» On a regular basis, the counselor and resource teacher will cheitk in w
student to determine if he feeling safe or experiencing any problems.

- When an incidence occurs that warrants counseling our counselor will
speak with all students involved.

» Teachers and staff will report any actions that might be considered
bullying to the school leadership or the counselor so that the appropriate
responses can occur in a timely manner.

Student:;

» Meet with counselor to develop self-advocacy to obtain help and to
build skills to guard against violence

* Student willreport any futurericidents to the counselor, homeroom
teacher or resource teachemmediately so that the appropriatsponses
can occur in a timely manner and communications with the
parent/guardian can occuRustin wll use a copy of the attachattident
report.

» Student must adhere to the "no contact" for the students involved.

Parent/Guardian:
* Encourage Dustin to build relationship with counselor so that he
develops a sense of trust amdincreased comfort in communicating with
theschool.
* Routinely speak with child regarding school and if any negwents
occur, contact the principal/assistant principal immediately.

(1d.).
The next day, December 6, 2012, D.W. submitted an incident report in which he reported

that a thrown highlighter landed on his desk and as he picked it up, a female student hit him

twice. (Doc. 832, at p. 1 of 60). School Counselor Hapvestigated the report by

16



interviewing D.W. and the teacher. The teacher reported that D.W. told her about thatincid
and she moved the female student to the other side of the classroom to separate DaNfrom
(Id., at pp. 1 and 19 of 60). D.W. also reported to Hays that the female student called him a
tattletale anda cry baby and made whimpering sounds toward him, but the teacher reported not
seeing any of this.Id.).

On December 14, 2012, plaintiff turned in three incident reports for D.W. daisel
December 7, 2012, (Doc. &2, at p. 3 of 60), reportetidt another student, E.8alledD.W. a
“dog killer and accused him of killing the neabor neighbor's dog. The second, dated
December 10, reiterated the complaint D.W. made on December 6 that a female studient h
as he picked up a highlighter. The third, dated December 13, alleged that E.S. had mttBbew
back during a game of basketball in P.E. class.

To investigate the December 7 incident report, the teacher asked both studentasvhat w
said, andE.S., the student accused by D.\Wdenied that he said anything to D.W. On
Decemben4, 2012, the teacher wrote on the incident report the following information:

Document in [D.W.’s] Notebook that is located in Mrs. Dorning’s Data Box. The

[sic] occurred happened on-1P-12 (Monday) not the™ | didn’t just tell D.W.

to forget about it. | &ed D.W. to tell meexactlywhat was said. [The other

student] denied it then D.W. stated he made a cross w/ his fingers. | could not

prove anything and tol8OTH boys to not say anything if they couldn’t say
anything nice.

(1d.).

Onwith respect tadhe December 13, incident reppplaintiff Sparman alleged that E.S.,
the same student who allegedly called D.W. a “dog Killer,” hit him in the back while Wag/
playing basketball. (Doc. 831, at pp. 4#48). The student denied hitting D.\WWhe sane day
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the report was filed, December Fincipal Lakey interviewed a witness identified by plaintiff
as a friend of D.W.’s, but the witness said he was not sure if E.S. hit D.W. on purpose.d‘He sai
he thought it was an accident.ld.).

In March of 212, D.W. was involved in an altercation with another student during P.E.
class. Lakey interviewed D.W., the other student, and witnesses to the event. She=donclud
that D.W. started the altercation by hitting the other student first, who thetedestriking D.W.

Near the enaf the 20122013 school year, oApril 15,2013, plaintiff made a made to
the Blountsville Elementary School resource offi¢ar Blount County sheriff's deputyo
document the ongoing bullying of her grandson. Specifically, she alleged thattsdergs had
fashioned a “shank” (a homemade knife) and had threatened D.W. with it. aAs$isincipal
Clay told Principal Lakey about the report, and Lakey began an investigation. Agctrdier
investigation, the incident had occurred more than two months before the report, on F&bruary
Also, Lakey discovered that the “shank” actually was aluminum foil folded r@oshape of
knife. (Doc. 83-11, ALDE Admin. Hearing Transcript, Testimony of Lakey, pp. 1337-1343).

The teasing and bullying became worse yet agmathe fall of 2013, when D.W. entered
the seventh grade and transitioned to J.B. Pennington High School, which includes grades seven
through twelve. His resentment toward plaintiff increased and he beaagng ather for
making him go to school every day. He wouldact at home in an angry manner toward his
grandmotherand sistedue to events at schodHe wasundergoingosychological counseling.

On October 16, 2013, plaintiff filed an offense/incident repmddcument several events
occurring between October 3 and 16. Plaintiff alleged in the report that, on October 3, 2013,

D.W. was “pantsed i.e. had his pants pulled down, by several male students. On another
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occasion, two students pulled D.W. out of a chair, causing him to fall to the floorw@sd bis
hip. Later still, while at a pep rally with plaintiff, a student attempted tb pug/. down while
they were on the bleachers. Finally on October 11, at a football game, D.W.ayag ph a
pick-up football game when another student in the game pulled D.W. to the ground and punched
him in the face. Each of these events was investigated. The assistant pratcipBl
Pennington investigated the “pantsing” and determined that several male stimgnting
D.W., were pulling down each other’s pants. Assistant Principal Bryson explairtiee boys
that such conduct could be considered sexual harassment for disciplinary purposes.

The more serious event was the punch during theuypcfootballgameon October 11,
2013 The “tussle” between D.W. and the other student was broken up by a parent, who took the
boys to Assistance Principal Bryson. The student involved was later disciplimagl,gbesn a
two-day, inschool suspension for the infraction. (Doc:B3ALDE Admin. Hearing Transcript,
Testimony of Bryson, p. 983). Bryson did not consider the incident bullying becauseat was
onetime evert between students who did not know each other; it was not systematic ngongoi
(Doc. 83-20, ALDE Admin. Hearing exhibit, at p. 30).

On January 21, 2014 a pediatric nurse with the Department of Psychiatry at the
University of Alabama at Birmingham wrote the principalD.W.’s schoo] advising that D.W.
had disclosed to the pediatric nurse thajwias the victim of the bullying at the high school.
The nurse wrote “I advise that this matter be addressed promptly specifiealiyde it has
become a heditconcern for [D.W:] She added further: “We feel that no child should have to
go to school expecting to be harassed and taunted. Problems at sel@ostdnted to effect

[D.W.] emotionally and academically.” (Doc.-83, ALDE Admin. Hearing exhibit, p. 9).
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On January 23, 2018.W. reported that another student whose identify he was uo§ure
called him a “dog killef Although Petitioner could not identify the person who had called him
the name, a school system investigation identifiedstbhdent, N.A., through video surveillance
tape. Upon questioning, N.A. explained that another student, E.S., told him that D.W.’s
grandfather had killed a neighbor’s dog, and N.A. stopped D.W. to ask if it was true. N.A. and
D.W. thenmet with the high school principal and assistant princiwhere N.A.apologizedand
he and D.W shook handgDoc. 8321, ALDE Admin. Hearing exhibit, p. 1) There were no
further incidents between the two students.

On April 17, 2014D.W. told the high school principal that J.K. distracted him at lunch
while another hit himPetitioner in both ears. The assistant pgatinterviewed J.K., who
stated that he and three other students were tapping each other’s ears, mutoti@touched
D.W. No other student alleged to be present could confirmDiWe.’s version of that
occurrence. (Doc. 83-20, ALDE Admin. Hearing exhibit, p. 34).

At that same time on April 17, D.W. also reported that, about three weeks before, student
D.M. had shoved him toward a sawblade in their agriculture class. The aspistaial
interviewed D.M., the accused student, who denied doingrgbtwo other students who denied
any knowledge of such an eventDoc. 838, ADLE Admin. Hearing Transcript, Testimony of

Bryson, pp. 1002003)2 The teacher in the class also denied any knowledge of such an event.

® As in othe instances through the facts of this case, the court has accepted the evidence and

testimony of school officials not as evidence relating to the truth of D.W.’'s umdgrly
accusations, but as evidence relating to the investigation and other steps undertakponse
to the accusations. School officials have direct, personal knowledge of the stepsothey
response to a complaint by D.W., and knowledge of what they were told by wgné&ile the
statements of witnesses to them cannot be used to prove the truth of what the witingsises s
factual evidence of what information the school officials possessed (whetiieatacor not) on
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D.M. was told to avoid D.W. and to be a positive influence on people. (De20,8BLDE
Admin. Hearing exhibit, p. 34).

In August of 2014, D.W. entered the eighth grade at J.B. Pennington High Stheot
were two incidentf alleged bullying of D.W. on September 12, 2014, reporteglamntiff
using the approved complaint fornmn one, D.W. alleged that anther student sitting with him at
lunch started calling him “fat.” Assistant Principal Bryson investigated thd day,
interviewing the accused student, who reported that he and D.W. were friends and adteén call
each other names in jest. He reported that D.W. frequently called him “Mexicaoc’ §B18,

ALDE Admin. Hearing exhibit, p. 25). The student was told not to call D.W. names.

The second occurrence took place in asstoom. D.W. reported that another student
was throwing an eraser and hitting D.W. in the back with it. D.W. told the student torsdop, a
he did. Bryson interviewed the student, who reported that he and D.W. were friends and often
did playful things o irritate each other. D.W. sometimes tried to take the student’s glasses.
(Doc. 8318, ALDE Admin. Hearing exhibit, p. 26). The student was told not to name call or
throw things in class.ld.).

On October 1, 2014, D.W. reported thatves struck intheright earby E.S. (the same
student with whom D.W. had had earlier problems) while in the lunchr¢bwc. 83-18, ALDE
Admin. Hearing exhibit, p. 35 Plaintiff testified thatwhen D.W.’sear continued to hurt, she
took him to a doctor, who diagnasea “burst” eardrum. She filled out a complaint form about
the incident on October 2, 2014, and delivered it to Mr. Bryson the next tihy. $healso

made a repo of the incident to law enforcemeniVhen the assistant principal confrontéds.,

which they made their decisions and took actions. The reasonableness of theanslenisi
actions turns at least in part on what they were able to determine about D.Wplaiotsn
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he denied hittingD.W., but Mr. Bryson was able to confirm through other witnesisasthe
denial was untrue.ld.). The student who strudk.W. was placed in detentiand instructed to
avoid contact witrhim. (Bd. 11). Also, on October 14, 2Qlthe asistant principal emailed
staff to be particuldy attentive to interaction betwedd.W. and E.S. in that plaintifhad
complainedthat E.S. had bullie®.W. throughout her grandson’s enroliment in Blount County
schools. (Doc. 83-21, ALDE Admin. Hearing exhibit, p. 2).

On October 28, 2014, a new Student Safety Plan was adopted for d@.WB.

Pennington High School during D.W.’s IEP meeting. The new Student Safety Plan read:

Connie SparmanD.W.’s] grandmother and guardian, has reported fbDatV.]
suffers frombullying at J.B. Pennington High Schoollhe teachers, staff, and
administration take this seriously and want to ensure [D.\Wafgty.

School:

» Ensure that all staff members share the responsibility for implementing
the intervention sategies.

* The guardian will be contacted if a report of bullying occurs with
[D.W.].

* [D.W.] will report bullying incidences directly to Tina Wynn, resource
teacher, she will fill out incidence report and turn into Steven Bryson,
vice-principal.

« Staff members will work witfiD.W.] to develop a relationship so that he
feels safe reportinthese incidences.

» The school counselor will check in weekly (Thursday morning) with
[D.W.] to determine if he is feeling safe or experiencing any issues.

* When an incidence occurs that warrants counsdlimegschool counselor
and administration will speak with all students involved.

Staff members will report any actions that might be considered bullying to the

school administrators or school counselor so that the appropriate responses can
occur in a timely manner.
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Student:
* Meet with school counselor (every Thursday morning) to develop self-
advocacy to obtain help and to build skills to guard against violence.
* Will report incidents to the schbacounselor or resource teacher
immediately so that appropriate responses can occur in a timely manner.
Parent/Guardian:
* Encourage[D.W.] to build relationship with counselor and staff
membersso that he develops a sense of trust and an increasgdrcin
communication.

* Routinely speak with Dustin regarding school and if any new incidents
occur, contact the administration immediately.

(Doc. 8318, ALDE Admin. Hearing exhibit, pp. 338). On that same day)ctober 28, 2014
D.W. filed a nev complaint form alleging that another student, J.Mias annoying him by
following him around school. (Doc. 8 ALDE Admin. Hearing Transcript, Testimony of
Bryson, p. 1007). J.H. was placed in isolation and Alternative Behavior Education. D.W.
testfied at the ALDE hearing that the school’s action stopped the student for a while,|&ter he
resumed annoying D.W. On November 4, D.W. complained that J.H. was sitting next to him in
P.E. Teachers were instructed not to allow the two to sit togetfizoc. 8318, ALDE Admin.
Hearing exhibit, p. 16

On November 20, 2014 whilB.W. was playing tag with another student in their P.E.
class hdell on a third student, who curse asidovedD.W. That student was counseled about
the use of profanity. D.W. was shown a surveillance video of the event agceed that it
depicted him engaging in dangerous horsepldg.was told by staff not to engage in horseplay.

(Doc. 83-18, ALDE Admin. Hearing exhibit, p.17).
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Although the March 23, 2015;P describd that there were no incidents of bullying after
November 20, 2014D.W. testified that there were actually several occurrences where he was
shoved, called names, or believed himself to be the victim of bullying. He was emphatic t
these events were reported by eitherglantiff or hmself to school system personnel. These
incidents were not documented by filling out (or having the special educaretefill ou) the
bullying complaint form.

The plaintiff asserts that she provided medical rexdad the Blount County school
system regarding D.W.’s asthma, and provided inhalers to the school for his ugetluei2012-

2013 school year. She further asserts that each time she complained to Sh&eyorihea
principal of Blountsville Elementary ool at the relevant time periodpbout D.W. being
bullied, Lakey refused to answer any folleywp questioned posed by the plaintiffthe plaintiff
asserts that D.W.’s IEEPomitcomments and complaints that the plaintiff made during the IEP
meeting.

With regard to her individual claimf loss of consortiumthe plaintiff asserts that D.W.
has anger toward her because the plaintiff makes him attend school. (Doc. 60, § 23%ei®&he as
that the stress of knowing that D.W. is being bullied on a daily basis has caused hesrta suff
heart attack, and that she is prescribed blood pressure and anxiety medication, the need for
which was brought on by the stress surrounding D.W.’s school situation. (Doc. 6G2%) 24
The plaintiff claims doss of consdium because “she has to live with D.W. hating her because

she makes him go to school where he is bullig®bc. 60,  26).

° In the plaintiff's deposition, she testifies that the heart attack occurredshéevalked from her home
to the school after hearing that a child had been hanged at J.B. Pennington kbgh S8he was
concerned that the student was D.W. (Sparman Depo., pp. 210-211, Doc. 61-1, p. 53).
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DISCUSSION

In the Amended Complaintthe plaintiff assertthreeclaimson behalf of D.W pursuant
to the Americans with Disabiles Act (“ADA”) and ADA Amendment Act 2008; 42 U.S.C.
§1983; and § 504 of the Rehabilitation Act, 29 U.S.C. § 749. On her own behalf, the plaintiff
asserts a claim for loss of consortium, although it is not clear whether teserteal under state
law or a federal statuteBecause the standards for establishing a claim under the ADA and § 504
are so similar, those claims will be discussed simultaneously, while the § 198&nkiihe loss
of consortium claim will be discussed separately.

. Americans with Disabilities Act and Section 504°

Title Il of the Americans with Disabilities Act (“ADA”) provides the protectiomttfino
qualified individual with a disability shall, by reason sfich disability, be excludedom
participation in or be denied themefits of the services, programs, or activities of a public entity,
or be subject to discrimination by any such entity.” 42 U.S.C. § 12%88ilarly, Section 504

of the Rehabilitation Act provides that “[n]o otherwise qualified individual with abdisain

% 1n an Order dated March 17, 2016, the court directed the parties, pursuant to Rule &6(f) of t
Federal Rules of Civil Procedure, to addrespecific claims in the Amended Complaint which
were not addressed in other briefs relating to the Motion for Summary Judgifizmt. 89).
Those claims consisted of the plaintiff's claim under the ADA that the Boged ta reasonably
accommodate D.Ws asthmatieinduced panic attacks (doc. 25, § 51) and the plaintiff's claims
under 8§ 504 of the Rehabilitation Act that D.W. was not allowed to check out library dtduiks
grade level and was forced to reduce his allotted lunch time to receivel ggation (doc. 25,

19 7072), as well as the plaintiff's loss of consortium claims. The plaintiff filed hef n
response to this Order on April 7, 2016, but failed to address the specific factual ataims
instructed by the court. (Doc. 90) Instead, the plaintiff reiterated heropsedrguments.
Because the plaintiff failed to properly defend those factual claims inespgnse to the Motion

for Summary Judgment, the specific allegations set out above are deemed abanmubtieel, a
defendant’dMotion for Summary Judgment as it relates to the specific factual allegations under
the ADA and § 504 set out herein is due to be GRANTED. The plaintiff's claim of loss of
consortium will be discussenhfra.

25



the United States, as defined in section 705(20) of this title, shall, solebabgrr of her or his
disability, be excluded from the participation in, be denied the benefits of, or be sdiject
discrimination under any program or activity reeg Federal financial assistance or under any
program or activity conducted by any Executive agency or ley Wnited States Postal
Service...” 29 U.S.C. 8 794(a). The statute goes on to define “a local educatiory’agere
“program or activity’contenplated by § 504. 29 U.S.C. § 794(b)(2)(B).
a. Peeron-Peer Harassment
In 1999, the United States Supreme Caudateda five-part test for evaluatinghe

liability of school boards undéritle IX for peeronpeer sexual harassmenbDavis v. Monroe

County Board of Education, 526 U.S. 629, 633, 119 S. Ct. 1661, 143 L. Ed. 2d 839 (1999). That

test since has been adopted by circuit cairtsvaluate liability in the case dfsability-based

peeronpeer harassment claims asserted under the ADA and.§ 58eeS.S. v. Eastern Ky.

Univ., 532 F.3d 445, 454 (6th Cir. 2008); Long v. Murray Co. Sch. Dist., 544 Fed. Appx 576,

577 (11th Cir. 2013) (affirming the ruling of the district court and the use of the dediberat
indifferent sandard in the lower court). To impose liability undkee Davisstandard, the
plaintiff must showthe following:

(1) D.W. is an individual with a disability,

(2) he was harassed on the basiftlodt is, because offlis disability,

' In the plaintiff's brief responding to the court’s Order of March 17, 2016, she asserts a

secondary standard set out in the Fifth Circuit &tsgvart v. Waco Independent School District

711 F.3d 513 (5th Cir. 2013). The plaintiff does not allege, and it does not appear, that the
Stewartstandird has been adopted in this Circuit. Therefore, the plaintiff's claim will be
analyzed under thBavis standard, which clearly has been adopted by the Eleventh Circuit in
cases of peeon-{eer disability harassmengeeLong v. Murray Co. Sch. Dist., 544 Fed. Appx.

576, 577 (11th Cir. 2013).
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(3) the harassment was sufficiently severe or pervasivettakéred the condition of D.W.’s
education and created an abusive educational environment,

(4) the defendanboard of education knew about the harassment, and
(5) the defendant was deliberately indifferent to the harassment.

SeeS.S. v. Eastern Ky. Univ., 532 F.3d at 453.

There seems to bitle argumenin this casdhat prongs (1) and (4) of tligavistestare
met. D.W's status a an individual with a disabilithas been welknown to the defendant, as
evidenced by the multiple IEP’s in the record, adl a®the Alabama Department of Education
administrative proceedings.

Also, it does not appear to be disputed thatBbard was awaréhat D.W. was having
issues with his peers at school. Although thedisagreemenas to whether the confrontaten
D.W. experiencedould properly be defined &sillying*?, “[t]he principal did say that the parent
had made a number of complaints alleging that her grandson had been”béohin. Rec. p.
13). The disputs in this caseseem tosurroundprongs (2), (3), and (59f the Davistest The
defendant argues in the Motion for Summary Judgment that the plaintiff failsotode
sufficient evidence thdahe bullying D.W. experienced was on the basis of his disalihiagthe
bullying was sufficiently sever or pervasive to alter the condition of D.W.’s education and
create an abusive environmemtrr that the defendantoard of educatiorwas deliberately

indifferent to the bullying. (Doc. 51).

2 Each person who testified for the school system at the administrative heatau) thtzt,
although there had been events or altercations about which the parent or Petitigpiainedm
none rose to the level of bullying. The occurrences were neither frequent nor enengh to
be considered bullying. The elementary school principal and the assistamgbratdihe high
school added that often D.W. initiated physical contact or engaged in verbal insiltsthver
students. (Admin. Rec., p. 13).
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i. Did D.W. suffer harassmenton the basis of his disability
The defendantargues that there isinsufficient evidence to support theamn that D.W.
was bullied because bfs disability. The court looks to an analogous case decided itJtheed

States District Court for the Middle District of Alabarfe® guidance Moore v. Chilton Co. Bd.

of Educ., 1 F.Supp. 3d 1281 (M.D. Ala. 2014). The parents of the studdobie alleged that
she was bulliedbecause she walked with an altered gait as a result of Blount's Disease and
becauseof her weight. Moore, 1 F.Supp. 3d at 1296. The courtNoore assumed without
deciding that the student’s Blount’s Disease and obegtge disabilities under the ADA and
8504. Id. at 1297. In deciding whether the student was harassed on the basis of her tisabilit
the court determiedthe following:
In the first instance, the Board’s argument ignores Virginja'driend of the
student]deposition testimony that A.M.’s peers taunted her not only because she
was overweight but also because of the way she walked. Additionally, as
discussed above, the court has assumed, without deciding, that A.M.’s limited
mobility and weight qualify as ADA disabilities; hence, the Board’'s arguments
challenging A.M.’s proof with respect to her disabilities édnano force at this
point. The court declines, however, to resolve this element for or against the

Board on summary judgment and instead finds that it suffices to assume without
deciding that the harassment A.M. endured was based upon her disabilities.

Id. at 1297.
In the instant case, the plaintiff argues that D.W. “is routinely harassédllyeand
physically and derided by name calling such as ‘fatso’, ‘retard’, ‘bitclgg ‘killer’, ‘fucker’,

‘parentless’, and ‘faggot.” (Doc. 60, p. 37). The plaintiff asserts that D.W.’s dissbare
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dyslexia and asthma, and that D.W. is harassed due to his dsttfldapp. 3637). In support

of the argument, the plaintiff cites to her own deposition in which she testifiechthbhtais heard
D.W.’s classmates call him ‘fatso’ and ‘retard.” &dman Depo., Doc. 61, p. 239). Sparman’s
deposition does not shed any light on the motivation of the bullidsether they teade.W. due

to his disabilities or for some other reasdtowever at the summary judgment stage the court is
required to make all reasonable inferences in favor of the plaintiff.

The plaintiff has testified that, due to his dyslexia, D.W. has difficulty reaalimgd in
class, leading other students to tease him. She also testified that D.Whia astldication was
the catdyst for the weight gain he experienced around fhefs™ grade. D.W.’s weight gain
resulted in additional teasing by other students. Although not all of the teasing tplinkié
and D.W. allege can be directly attributed to D.W.’s disabiliageslyslexia and asthma, the
plaintiff's testimony allows for a reasonable presumption that the synsptoinD.W.’s
disabilities served to make D.W. a targetgeerharassment’ Therefore, aking the facts in the
light most favorable to the nonmoving piaff, the court is comfortable assuming, without
deciding, that at least part of theerharassment that D.W. was subjected to was on the basis of

his disability.

13

Although the plaintiff mentions that D.W. experienced a weight gain irfaineh or fifth
grade, she does not argue that D.W.’s obesity is a disability as contempyatee ADA or
§ 504.

14

Plaintiff Sparnan also alleges that D.W. was harassed by teachers due to his asthma. She
points to an instance when his arm was “yanked” by a teacher during a beauty petysansal
because he was making whistling noises. Plaintiff's own testimony aboutdigisnhhowever,

was that D.W. was not making whistling noises due to asthma, but was trying to show psher bo
how to whistle. This event was unrelated to any disability. She also complairethab
occasions substitute teachers denied D.W. the opportianitye his inhaler, but these were two
isolated incidences that were corrected in short order and did not occur again. There is
substantial evidence that teachers were deliberately indifferent to In#écdsto use his inhaler.
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il. Was the harassment experienced by D.W. sufficiently severe or pervasive
that it altered the condition of his education and created an abusive
educational environment?

The plaintiff contendghat she began to complain to school offictalst D.W. wasbeing
bullied during his kindergartenyear at Blountsville Elementary School, which is undbe
jurisdiction of the Blount County Board of EducatiorBhe alleges that physical and verbal
bullying has persisted from kindergarten throughout D.W.’s educational experience to the
present (Doc. 60, p. 38).The plaintiff also asserts that D.\8uffers fromanxiety surrounding
school. During thefourth andfifth grades he began resistiaghoolattendance, had nighares,
and experienced nighttime incontinence. Beginning in sheenth grade, D.W. sought
psychological counseling due to the bullying. The defendant argues that because D.W.
continued to advance from grade to grade, he cannot show that the bullying heneggehas
been sufficiently severe and pervasive to alter the conditbrhis education and create an

abusive educational environment. To support the argument, the defendant cites Board of

Education v. Rowley, in which the Supreme Court determined that advancement from grade

level to grade level and achieving passing marks “constitute an importantifadeiermining
educationabenefit” under the Education of the Handicapped A8 U.S. 176, 20203, 102
S. Ct. 3034, 73 L. Ed. 2d 690 (1982).

The court is not persuadedrirst, Rowleyis not an ADA or 8§ 504 case and, therefore,
while the standards may be simjltlrey are nothe same. Second, though it is important to note
that D.W. has been able to consistently progress from grade to grade, sucleaenaehi is not

determinative. Even underRowley, gradeto-grade advancement is only a factor to be
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considered; it is noteterminative. A student mauccessfully advance from grade to grade
an abusive educational environment. One does not preclude the other.

Even so, the “severe and pervasive” standard for assessing educational harassment i
necessarily a heavy burdeifhe Eleventh Circuit hasxplained in the context of a studemt-

studentsexualharassment casthe following:

Student-onstudent sexual harassment rises to the level of actionable Title IX
discrimination only if the harasent is “sufficiently severe.” Davis v. Monroe
County Board of Educatigorb26 U.S. 629, 633, 119 &t. 1661, 1666, 143 L.
Ed.2d 839 (1999) The plaintiff must establish not only that the school district
was deliberately indifferent to known acts of harassment, but also thatdive
harassment was “so severe, pervasive, and objectively offensive thae[dilési
victims the equal access to education that Title IX is designed to protdctat
651-52, 119 S. Ct. at 1675.

The Court imposed this high standard to guardinsgjathe imposition of
“sweeping liability.” Id. at 652, 119 SCt. at 167576. Unlike an adult
workplace, children “may regularly interact in a manner that would be
unacceptable among adults.1d. at 651, 119 SCt. at 1675. Due to their
immaturity, dildren at various ages will invariably engage in some forms of
teasing, shoving, and naroalling that “target differences in gendeid. at 65+

52, 119 S.Ct. at 1675. Some risk of sexual harassment is inherent to the
enterprise of public education, in particular, because public schools must educate
even the most troublesome and defiant students.

Hill v. Cundiff, 797 F.3d 948, 96&9 (11th Cir. 2015) Unfortunately, the same can be said of

disability harassment and bullying. Children say and dwshthat are plainly unacceptable to
adults. Nevertheless, such harassment and bullying must be so “severe” or “péthasiite
effectively denies the targeted child of the equal educational opportunvisiggsbée to all. Day
to-day or trivial annoyances simply are not enough to form the basis of liability oarthef phe

school board.
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The evidence favorable to the plaintifhows that the bullying has persisted for the
entirety of D.W.’s school careerFurthermorethere is evidence dad negave psychological
impact such that D.W. had to seek psychological counselititeiseventlgrade,and currently
is taking prescription medication to cope with the physical and mental impact ofréissrhant
he is subjected to at schoolaking the factsn the light most favorable to the nomoving party
and making all reasonable inferences in the plaintiff's favor, the plaintsffshawn that the
bullying D.W. experienced was severe and pervasive enough to alter the condition of his
education and creatan abusive educational environmént. Therefore, the plaintiff has

sufficiently met the third prong of tH2avistest for purposes of summary judgment.

iii. Was the Board deliberately indifferent to the bullying allegations made
by D.W. and the plaintiff?

The plaintiff argues that the defendant responded to the bullying of D.W. withrdé&dibe
indifference because the Board “made no effort to investigate or put an drel iarassment
and bullying...” (Doc. 60 p. 41). The plaintiff argues that she and D.W. have complained about
his being bullied each year that he has attended Blount County schools, beginning in
kindergarten and continuing at least until beventhgrade year, when the briefing for this

Motion for SummaryJudgment wadiled.*® (Doc. 60, pp. 3910). The standard for deliberate

* This is not to say that every instance of alleged bullying is serious enoughrémtwaderal
court intervention. Some instances of alleged bullying and harassment alg tcleial and
amount to nothing more than the dayday annoyances all students must endure fiora to
time. Nonetheless, there are other instances of physical abuse and almosbgsmame
calling sufficient to raise a fact issue on this point.

* The defendant argues that the plaintiff should be barred from arguing that ddenmisiple
unsieccessful bullying complaints over the years because she failed to use thateesoglying
complaint form found in the bullying policy she received every year fronBtiaed. (Doc. 37,
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indifference however,is a high one. According to the Court Davis “recipients of federal
funding may be liable for subject[ing]’ their students to discrimination whereettipient is
deliberately indifferento known acts of studefin-student.. harassment and the harasser is
under the school’s disciplinary authorityDavis 526 U.S. at 646, 119 S. Ct. 1661, 143 L. Ed.

2d 839. The Court clarified that funding recipients should be “deemed ‘delilyaratéterent’

to acts of studendn-student harassment only where the recipient’s response to the harassment or
lack thereof is clearly unreasonable in light of the known circumstantesat 648.

As part of theALDE Administrative Record, the Board introduced exhibits from D.W.’s
sixth grade toninth grade years. D.W. had an Individualized Education Program (“IEP”) for
each school year. (Admin. Rec. 632, 637, 656, 668). The “parental concerns” portion of the
D.W.’s sixth grade IEP indicates that the plaff's only concern was that D.W. be able to check
out the library books that he chose. (Admin. Rec. 632). The IEP also notes that “[o]n Decembe
5" 2012 a safety plan was added to D’s IEPIH.)( The IEP was signed by the plaintiff on
September 13, 2012, and it appears that the IEP was modified on December 5, 201 after
safety plan wasreated (Admin. Rec. 636).D.W.’s seventhgrade IEP also notes that he lzad
safety plan. (Admin. Rec. 637). Theafhental’ concerns section statit the plaintiff “wants
school to be a fun place for him to feel safe and to learn,” and that she “wants to maike cert
that [D.W.] is always treated fairly.”ld.) Theseventh grade IEP makes no mention of bullying,

and is signed by the plaintiff on April 19, 2013. (Admin. Rec. 643). The plaintiff contends that

n. 5). The court rejects this argumeX¥thile it may be reasonabfor a school board to establish
a procedure for receiving and investigating complaints of peer harassmentptiealjpe cannot
become a shield behind which the school board refuses to address problems actually known to it
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her statement regarding D.W.’s fair treatment and her desire that scl@oplase where D.W.
can feel safe is a statement on her concerns about bullying.

D.W.’s eighth grade IEP states that he “getbbng well with peers in group work.”
(Admin. Rec. 656). The IEP includes the same statement regarding the fdamst that
D.W. be treated fairly and that school be “a fun place for him to féelasal to learn.” Id.)

The IEP was amended on Mh 23, 2015, and states as follows:

The recent due process complaint filed by the parent/guardian stated a concern
regarding “Bullying by peers and teachers”. [D.W.]'s IEP “safety plavtiich
addresses the reported concerns of the parent/guardian and [D.W.] regarding
bullying) was most recently reviewed and revised at the October 28, 2014 IEP
meeting. Since the time of the October 28, 2014 IEP meeting, [D.W.] has only
reported incidences of bullying on October 28, 2014, November 4, 2014, and
November 20, 2014. No reports of bullying have been reported by [D.W.] or his
parent/guardian since the November 20, 2014 report. At today’'s IEP meeting,
[D.W.] stated that the only other occasion that he has incurred bullying since
November 20, 2014 was in p.e. class when someone had moved his notebook.
[D.W.] could not remember the exact date(s) for this past incident and [D.W.] had
not previously reported this concern to anyone at school. [D.W.] further added at
the meeting that he usually uses his designated period to work with the
resource teacher on his math skills and thus he does not commonly attend p.e.
class. [D.W.] was also reminded of the importance of timely reporting any
behaviors by others that he feels is bullying consisietiit the provisions of the
safety plan.. Following discussion of this issue, the IEP team offered a
supplemental and expanded safety plan to the parent/guardian and [D.W.] at the
meeting in writing in an attempt to respond to the concern noted in the due
process complatn (See attached proposal). The parent/guardian and [D.W.] did
not conclude that any of the additional supports, evaluations, etc. offered by the
IEP team were needed at this time. Due to effectiveness of the current safety
plan, the other members o&thEP team were in agreement.

(Admin. Rec. 658657). D.W.’s eighthgrade IEP contains no signatures, but the IEP states that
the plaintiff, D.W.’s general and special education teachers, D.W.’srepfesentative, and the
student “attended and participated in the meeting to develop this IEP.” (Admin. RecTé@3)
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eighthgrade IEP also indicates that a copy of the IEP was not given to the plaittigftane of
the meeting, but was sent to her on March 27, 2015, four days after the mektipgrh(s is
consistent with thesixth and seventhgrade IEPs. D.W.’s ninth grade IEP states that he
“generally gets along with his peers,” but “can be taken advantage of bydns @t times.”
(Admin. Rec. 668). The IEP contains the same statement Iplaimiff that she is concerned
that D.W. always be treated fairly and that school is a place for him to have fusafieednd
learn. (d.) The IEP also notes that D.W. “has been the subject of some bullying issues and
therefore has a safety planplace.” (Admin. Rec. 669). Thanth grade IEP was signed by the
plaintiff on April 28, 2015, and was sent to her on May 18, 2015. (Admin. Rec. 678, 910
The Administrative Read also includes copies of twstudent Safety Plans (“Safety

Plan”) that have been put in place for D.W. The first was created irsikth grade year on
December 5, 2012. (Admin. Rec. 630, 85586). The Safety Plan acknowledges that the
plaintiff has complained that D.W. is bullied at school, although the incidents haoeen
witnessed by schogdersonnel. (Admin. Rec. 630). The following are some of the actions the
Safety Plan indicates the scheabuld implement to attempt tpreventany bullying experienced
by D.W.:

e Create a “no contact” contract for the student®Ived in a given situation reported by

. gg’r\:t.z;lct the plaintiff if a report of bullying or an incident of violence occutis WiW.;

) Prov?de D.W. with designated staff members to whom he should report incidents of

o gﬂ%?o% a relationship with D.W. so that he feels safe to report any incidentsyaidgull

e Have the counselor argpecial educatioteacher check with D.W. on a regular basis

to determine if he is experiencing any problems with bullying;
e Have the counselor speak with all students involved in any serious incidents;

e Have teachers report any actions that may be considered bullying to the sathershipa
or the school counselor.
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(Admin. Rec. 630). The Safety Plan was signed by the plaomtibecember 5, 2012. (Admin.
Rec. 63). The plaintiff testified that, following the IEP meeting at which the Safety Plan wa
discussed and implemented, D.W. was provided with incident report forms and wasedstou

fill them out and turn them in should any bullying incidents o¢€u(Doc. 611, p. 49). The
Safety Plan was amended on October 28, 2014, during Dafghishgrade year. (Admin. Rec.
666-67, 886-87).The amended Safety Plan statledt D.W. should report any bullying incidents
to the resource teacher, Tina Wynn, who watriehte an incident report and provide it to vice
principal Steven Bryson. (Admin. Rec. 666). The amended Safety Plan also specifibeé that
school counselor would cheak with D.W. each Thursday morning to evaluate whether D.W.
was having any problermend to help him develop selflvocacy skills. (Admin. Rec. 66&).
Otherwise, the Safety Plan remained largely unchanged.

Various incident reports are included throughoutAh®E Administrative Record.An
incident report was signed by D.W. on December 7, 2012, in which it is alleged tha¢ranot
student called D.W. a “dog killer” and thathen the student denied making the comment, the
teacher, Mrs. Hailey told D.W. to “forget about it and seat [sic] down.” (AdRec. 854). Ms.
Hailey respondedb the report in writing, stating that she did not tell D.W. to “forget about it.”
(Id.) She said that she did not see the incident and could not prove anything happened, but that

she told both D.W. and the other student “not to say anything if thégrcosiay anything nice.”

7 Although the plaintiffsbriefs allege that the administration threw away D.W.’s bullying

report forms, in her deposition she testifies that the forms D.W. attempted tontwaere
illegible due to his dyslexia and difficulty writing. Therefore, the offstaff threw away the
form D.W. had attempted to complete, and sent him home with another form for théf péainti
help him complete. (Sparman Depo., pp. 203-204, Doc. 61-1, p. 51).
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(Id.) Two morereports were submitted by D.W. on December 10, 2012, and December 13,
2012. (Admin. Rec. 65653). The December 10 incident report alleges that when D.W. moved
to pick up a marker that had landed on his dassther student “hit [D.W.’s] finger on the desk

and then punched him in the arm.” (Admin. Rec. 651, 853). That student was moved to the
other side of the room, away from D.Wd.] The teacher’s report of the incident is included in

the record. (AdminRec. 870). She confirms that the student was moved to the other side of the
room. (d.) D.W. laterreportedthat the student calledrhia “tattle tale” and “cry baliywhen

he reported the behavior to the teach@&he teacher reports that she did ne¢ ®r hear that
occur. (d.) The December 13 report alleges that, during p.e. class, another student hit D.W. in
the back of the head and “ran off.” (Admin. Rec. 65Phe report appears to say that the child
was sent to the office.ld. at 653).

Another report documentsfight that happened between D.W. and another student at a
football game on October 11, 2013. (Admin. Rec. 796). The report, completed on October 15,
2013, indicates that, while students were playing with a football outside the fieldaooseer
student knocked D.W. to the ground and punched him in the fatg. The fight was broken up
and the student was “assigned 2 days of In School Suspension for his action in this.incident
(Id.) The Discipline Report for the student is included in the Administrative RecordimifA
Rec. 797). Another incident that has been made much of in the plaintiff's, lasefgell as at
motion hearingsis the fact that, during hiseventhgrade year, D.W. was apparently “pantsed”
several times A document in the Administrative Record, signed by Mr. Bryson on October 9,
2013, indicated that “pantsing” had become an issue among all sé¥eath an@ighthgrade

boys, and an assembly was held during which Mr. Bryson explained to the boysillingt p
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down another studest pants could be considered sexual harassment and would result in
punishment. (Admin. Rec. 798). D.W. reported on January 23, 2014, another incident on which
he was called “dog killer.” (Admin. Rec. 803). The investigation was documentedheaciailt
said that, rather than calling D.W. a “dog killer” he asked about whether D.W.’ Saftzardhad
killed a dog, bulater apologized. 1fl.) No witnesses to the event are noted. A report of the
incident also is included in thecord, and was signed and dated on April 10, 2014. (Admin.
804).

The Administrative Record includes stomplaint Report Forms (“CRF”) completeg
the plaintiff on behalf of D.W. The CRFs contain information similar to that included in the
incident rgortsfrom earlier dates, but are specifically intended to report bullying, harassment,
threats, and/or intimidation, and contain specific areas for a school offici@pdotthe action
taken in response to the incident and the resolution. The earliest CRFs are gtemifse 15,
2014. (Admin. Rec. 654, 655). The incidents occurred in the classroom and ¢aféteria
The resolution to theafeteriaincident was instructing the other student not to call D.W. names,
especially regarding his weight. (Admin. Rec. 654). The resolution to theodasscident
was to instruct the other student not to take part in reatieg and not to ttow things.
(Admin. Rec. 655). On October 2, 2014, another incident in the cafeteria was repoged on
CRF. (Admin. Rec. 664). The plaintiff alleges that another student hit D.W. in his &h}. (
The incidentwas verified by witnesses, and the other student was given detention aldng wit
being instructed to leave D.W. alone and avoid contact with him in theefuld.) A CRF
completed on October 28, 201#portedthat a student was “annoying” D.W. by “following

him” everywhere. (Admin. Rec. 644). Also on the CRF, D.W. reported htbdtad not
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experienced any physical harassment for “a whildd.) ( D.W. reported that the action had
stopped after the other student was given a series of Alternative Behavi@ti@&dsessions
and a note was made to follayp with D.W. regardinghe effectiveness of the solution.ld()
Another CRF stated that orNovember4, 2014, a student with whom D.W. previously had
problems sat next to him in the cafeteria and in a classroom. (Admin. Rec. 645)ers eaate
instructed to keep the two students separatetl) The CRF completed on November 20, 2014,
repors that astudent shovednd cursed.W. after D.W. fell and landed on the student while
playing tag. (Admin. Rec. 646). The resolution portion of the form indicates that vioyzre
problems had occurred between the two students and that the boys had bedadrtstrna€rain
from engaging irdangerous horseplayld()

On October 16, 2014, Steven Bryson emailed several teachers informing them tleat “ther
are some bullying allegations from D.W. about E*S(Admin. Rec. 805). The-mail asked
that those stlents be observed especially closely and that any problems be reported
immediately. Id.) Several other incidents and their resolutions are reported throughout the
Administrative record in what appear to be informal typed reports. These notesrcemgarty
2012 to early 2014. (Admin. Rec. 800, 859, 87B). Based on the Administrative Record, it
appears that the Board investigated and dealt with each incident reportedMbyoiDthe
plaintiff. When it was impossible to prove that an incident ocedrthe studentsllegedly

involvedstill werecounseled regarding appropriate behavior.

¥ The student E.S. appears to be the source of many of D.W.’s problems. He is the student

identified by plaintiff as one of D.W.’s main harassers since kindergarterappkars in several
complaint forms, calling D.W. a “dog killer,” shoving him, and hitting him in the back.
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Based on the evidence set out in the administrative regatdn the discovery record in
this action the court cannot find that tleeis substantial evidendBoard was deliberately
indifferent to any harassment or abuse suffered by D.W. The plaintifieri deposition and in
her briefs and pleadings, argues that despite the copious meetings, the provisiomplaint
forms, and the implementation of tvgafety pars, the defendant did nothing to stop or prevent
D.W. from being bullied. To show a genuine issue of fact as to whether the defendant was
deliberately indifferentjt is not enough to show simply thtte defendantlid not succeed in
stopping 8 harassment D.W. was experiencing Rather, plaintiff must present substantial
evidence that the defendalesponeéd to the bullying and harassment in a way that clearly

unreasonable under tlk@own circumstances SeeHill v. Cundiff, 797 F.3d 948, 973 (11(ir.

2015)In the context of an analogous Title IX studentstudent sexual harassment claim, the
court of appeals said, “[Flunding recipisntire deliberately indifferent ‘only where the
recipients response to the harassment or lack thereof is cleargasonable in light of the
known circumstance’)(quoting Davis 526 U.S. at 648).“To survive a summary judgment
motion, a Title IX plaintiff must present evidence from which a reasonablequig conclude
‘the Title IX recipients deliberate indifference to the initial discrimination subjected the plaintiff

to further discrimination” Hill v. Cundiff, 797 F.3d 948, 973 (11th Cir. 20{&)oting

Williams v. Board of Regents of University System of Georgia, 477 F.3d 12895 (11th

Cir.2007).
The responses by the defendant to D.W. and his grandmother’s reports and complaints of
bullying was not unreasonabléelhere is evidence that, as part of D.W.’s IEP, a specific safety

plan was put into place and D.W. was given incident report or complaint forms to report any
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situation in which he felt bulliedHe also was provided with a teacher liaigdris choosing to

whom he could report bullying and who would pass those reports on to the administiéon.
record shows that in instances where D.W. reported being bullied, harmed, or harassed, the
incident was investigated and, if the incident was supported by witnesses atheasise
provento have occurred, the perpetrating students were punished. In any eventootde rec
shows that even when the occurrences could not be proven, the students alleged to lake involve
were counseled regarding apprate behavior.While the plaintiff believes that the measures
taken by the defendant have not been successful and is understandably upset by that, none of the
evidence set out illustrates responses by the defendant thaeary unreasonable under the
known circumstances Neither the ADA nor the Rehabilitation Acequires the school board to

ersure thatabsolutelyno disability-based harassment or bullying occur; that is an impossible
burden. Federal law requires that the defendant board of educatiorréakenablesteps to
prevent and protect vulnerable students from suffering such harasswant.if the plaintiff is

correct that these measures are having absolutely no €ffiaet, defendant has not failed

respond to the harassment, as the plaintiff alleges.

¥ It is perhaps worth noting that tipdaintiff has not suggested other steps the defendant could
have taken to protect D.W. from harassment. Given that the defendant school boarditgs the
to educatiorteven the most troublesome and defiant stugertdl v. Cundiff, 797 F.3d 948,
969 (11th Cir. 2015)there is only a limited rangef options available to deal witbuch
immature studentkarassingothers. The boardindertook to provide D.W. with apecially
tailored safety plan, and it disciplinedote stdents i determine hadbullied him It is not
unreasonable for the defendant bo#&wdhesitateto discipline students itannot determine
harassed D.W, given the right$ those students to be fré®m false accusationsEvenwhen
discipline was not imposedteaches and administrators counseled students about the evils of
harassment and requirdaetto avoid engaging in it. It is not apparent to the court what else
the defendant could have done.

41



Although theplaintiff disputes theeffect of the evidence set out by the defendant and
certainlydisputes the efficacy of the measures taken, her dispute alone is not enough to create a
guestion of material fadbr purposes of summary judgmento rebut the motion, the plaintiff
“must do more than show that there is some metaphydmaibt as to the material facts.”

Matsushita Elec. Indus. Co., Ltd. V. Zenith Radio Corp., 475 U.S. 574, 586 (1986). The plaintiff

does not offer evidence of significant probative value to dispute the documentary evidenc
produced by the defendant. To support her claim, she offers her own deposition, her own
affidavit, the affidavit of D.W., a psychological evaluation of D.W., a doctor’s froi® an

ENT, police reports she filed, notes and emails from members of the admonstatd a
resolution agreement lacking the plaintiff's signature. None of the evideboeaitsed by the
plaintiff creates a question of material fact regarding the defendaspsmse to the bullying of

D.W. and her complaints thereof, nor does itigate that circumstancesencered those
responses unreasonabl&vidence that is merely colorable or not significantly probative does
not preclude summary judgmenSee Anderson 477 U.S. at 249 (citations omitted); accord

Spence v. Zimmermar873 F.2d 256 (11th Cir. 1989Based a the foregoing, the court finds

thatthe defendant’s Motion foBummaryJudgment as to the plaintiff's claims of pemrpeer

harassment pursuant to the ADA and § 504 of the Rehabilitation Act is due to be GRANTED.

b. Harassmentby Teachers
As part of theADA and § 504 claim, the plaintiff alleges that teachas well as
students,harass D.W. at school.The plaintiff includes in her Amended Complaint three

examples of alleged harassmeot D.W. by teachers. The first example of the alleged
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harassmentazurred in D.W.$ fifth or sixth grade year. The entire class had been taken to the
high school for a beauty pageaehearsal (Sparman, Depo., p. 17, Doc.-61p. 5). D.W. was
standing with some other boys in the back of the auditorium, and D.W. was trying to show the
other boys how to whistl®. (Id.) A teacher, Ms. Darnell, came over to the boys and told them
to be quiet. Ifl.) While doing so, she “yanked [D.W.] to the side. And when she did, she
dislocated his shoulder.” Id)) The plaintiff testified that D.W. had to go see a specialist.
(Sparman, Depo., p. 18). She reported the incident to Ms. Lakey, the principal of Blountsville
Elementary School at the time(ld. at 1920). Although the plaintiff followeeup with Ms.
Lakey about the indent, Ms. Lakey would give the plaintiff no details beyond assuring her that
she had “taken care of” the situatiofid. at 21). The plaintiff has presented no evidence that
this incident actually occurreéd other than her own deposition testimony ofighe say®.W.
told her??

The plaintiff testified that she witnessed the second incident of teachesinara. She

was present at D.W.’schoolfield day and D.W. suffered an asthma attack. The plaintiff

% In other parts of the record, including the administrative redbislreported that when this
incident occurred, D.W. was not whistling, but humming as a response to an asthma attack.
D.W. did not stop humming when the teacher told the boys to be quiet, because he was
responding to the asthma attack in a way that his doctor had instructed him. However, in Ms
Sparman’s deposition, her testimony is that he was showing the other boys how & whistl

A doctor's note restricting D.W.’s activities for two weeks was discussedglurie
plaintiff's deposition(SparmanDepo., p. 24), but the court has not seen the note or any other
medical record regarding the dislocation of D.W.’s shoulder.

22 As a part of the evidentiary material submitted in opposition to the Motion for Symmar

Judgment, the plaintiff includes an affidavit by D.W. (Doc31 In the affidavit, D.W. refers

only to peeronpeer harassment and that his teachers told him not to be a “tattletale” and did
nothing to stop the bullying. D.W.’s affidavit makes no mention of the three situations of
teacheron-student harassment alleged by the plaintiff.
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testified that he asked the substitute tegchts. Smith,for permissionto go get his inhaler.
According to the plaintiff, Ms. Smith told D.W. to “shut up and sit down.” (Sparman Depo., p.
25). Sparman testified that she then confronted Ms. Smith, informing her that D.Ws &wifer
asthma and must be aled to get his inhaler.ld.) Ms. Smith did not respondnd D.W. and

his mother went to get his inhalerd.(at 26). The plaintiff said she later spoke to Mr. Clay, the
assistant principal, about the matter, and he indicated that he would lodk ib&der, both Mr.
Clay and Ms. Lakey told the plaintiéverything had been taken care dfl. &t 3738).

As for the third incident, the plaintiff claims thain one occasiol).W. was denied his
inhaler during p.e.classby Coach Morton. I€. at 4748). This incident was reported tthe
plaintiff by D.W., asshewas not present during the school daid.)( However, D.W. did use
his inhaler after p.e. classld(at 50). The plaintiff reported the incident to Ms. Lakey the next
day, and afterword she spoke to Coach Morton directly regarding the incidénat $152).
Coach Morton told her that he “had too many kids” and “didn’t know which kids had asthma, he
didn’t know which kid needed what."ld at 52).

The plaintiff's allegations regaimlg teachers are addressed by Lakaffslavit.** (Doc.
52-10). In her affidavit, Lakey states:

| have reviewed the specific allegations of bullying made by Ms. Sparman

in her complaint and amended complaint. In particular, $fsarman alleges

three specific incidents involving teachers or staff occurring on [®bfUary

2012 (teacher allegedly yanked [D.W.]'s arm), May 2012 (sulstiteacher

allegedly told [D.W.]to shut up and sit down whd®.W] alerted her of an
asthma attack, and October 2012 (a P.E. teacher would not[Bildw] to take a

#  The affidavit of Shannon Lynn Lakey was the subject of a Motion to Strike which was

granted in part and denied in part. (Doc. 67). No portion of the affidavit that was stricken by the
court’'s order haseen included in this memorandum opinion or considered in the court’s
determination of this Motion for Summary Judgment
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break to use his inhaler. Although Ms. Sparman did not make a complaint of
bullying on the Board’s required form, each of these allegations wasvesl/by

me as the school principal when Ms. Sparman in&lsjymade me aware of the
allegations. 1 discussed the allegations withdpecific staff member at issue.
Likewise, in regard to the two other allegations, | found no support whatsoever to
substantiate the parent’s allegations. Neither Ms. Sparman nor [D.W.] reported
any witnesses to these incidents. | was unable to locate any witnesses.

| further point out that in my opinion, these three allegations made against
staff members by Ms. Sparman in her complaint and amended complaint would
not riseto the level of “bullying” as defined by the Board’s policy. Moreover, at
the time of these alleged incidents, Ms. Sparman failed to even properly make a
report of bullying under the Board’'s policy due to her failure to utilize the
required bullying repaing form. However, | still investigated the allegations
because even though the allegations did not rise to the level of bullying, such
incidences if true would be of a significant concern to me that | would address
through other school poliGgestratgies, and procedures.

(Lakey Aff., doc. 52-10, p. 3).

The plaintiff has provided no documentation, beyond her own deposition, that the
incidents complainedf actually occurred, nor is there any evidence presented contradicting
Lakey's statement imer affidavitthat the incidents were investigatedn order to survive a
motion for summary judgment, the nonmoving party “must do more than show that there is some

metaphysical doubt as to the material factslatsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp, 475 U.S. 574, 586 (1986). The evidence supporting a claim must be “substantial,”

Marcus v. St. Paul Fire and Marine Ins. Co., 651 F.2d 379 (5th Cir., Unit B, 1981); a mere

scintilla of evidence is not enough to create a genuine issue of fact. Young v. Citsndddal

358 F.3d 859, 860 (11th Cir. 200Kesinger ex rel. Estate of Kesinger v. Herringtd81 F.3d

1243, 1249-1250 (11th Cir. 2004).
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But even if these incidences did occur, they fail taldsh sufficiently“severé or
“pervasivé harassmet or discrimination. Plaintif§ own version of the whistling episode
shows that it was a disciplinary mattegmpletelyunrelated to D.Ws asthma. The other
episodes were isolated events, quickly corrected. These events did notelyfecevent D.W.
from receiving the benefits of the federally funded educational opportunities at schbel.
plaintiff has not met that burden with regard to her claims of teamhstudent harassme of
D.W. Accordingly,the Motion for Summaryutigment as it relates to the plaintiff's claims of

teacheron-student harassment is due to be GRANTED.

Il 42 U.S.C. §1983

The plaintiff assertsthat “systematic bullyingat the hands of D.W.’s clasates aah
peers” served to deprivi@.W. of his right to an education free from discriminatory practices and
his right to bodily integrity. (Doc. 25, {1 &5). The defendant argues in the Motion for
Summary Judgment thtite due process clause of § 1983 is ppliaable to the plaintifs claim
and, even if it wereinsufficient evidencenasbeen offeredo support a claim under § 1983.
(Doc. 51-1, pp. 38-41).

At the outset, it is clear that, to the extetdintiff is attempting to assert her ADA and
Rehabiitation Act claimsunder 42 U.S.C8 1983, she cannot do sd.he Eleventh Circuit has
rejectedthe argument thabecause the rights created under the ADA and the Rehabilitation Act
are federal, they can form the basis & ¥83 claim. “[A] plaintiff may not maintain a section
1983 action in lieu efor in addition te-a Rehabilitation Act or ADA cause of action if the only

alleged deprivation is of tHglainitff’s] rights created by the Rehabilitation Act and the ADA.

46



Holbrook v. City of Alpharetta, Gal12 F.3d 1522, 1531 (11th Cir. 1998ge alsd@Badillo v.

Thorpe, 158 F. App'x 208 (11th Cir. 2005).
With regect to plaintiff's claim to violation ofD.W.'s constitutional right to bodily
integrity, the Eleventh Circuit Court of Appeals addressed the applicability of 8 1983 in the

public school siting in Davis v. Carterstating

“[T]he Due Process Clause was intended to prevent government officials from
abusing their power, or employing it as an instrument of oppression.” County of
Sacramento v. Lewjss23 U.S. 833, 86, 118 S. Ct. 1708, 1716, 140 L. Ed. 2d
1043 (1998) (internal quotations and citations omitted). The substantive
component of the Due Process Clause “protects individual liberty againstricertai
government actions regardless of the fairness of the procedures used to implement
them:” Collins v. City of Harker Heights, 503 U.S. 115, 125, 112 S. Ct. 1061,
1068, 117 L. Ed. 2d 261 (1992) (quotiBaniels v. Williams 474 U.S. 327, 331,

106 S. Ct. 662, 665, 88 L. Ed. 2d 662 (1986)).

“[N]othing in the language of the Due Process Clatsadf requires the State to
protect the life, liberty, and property of its citizens against invasion by erivat
actors.” DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189,
195, 109 S. Ct. 998, 1003, 103 L. Ed. 2d 249 (1989Dd8haneythe Supreme
Court expressly rejected the argument that a constitutional duty of poateein
arise from a state’s “special relationship” with a particular individual evhiee
state played no part in creating the danger posed to the individuak 197, 109

S. Ct. at 1002.

Davis v. Carter555 F.3d 979, 981-82, (11th Cir. 2009). The court goes on to state that:

A duty of protection can arise where the state has a custodial relationshipewith t
individual, arising from such circumstances as incarceration in prison or
involuntary commitment in a mental institutiotd. at 19899, 109 S. Ct. at 1004

05. Voluntary attendance at a school event does not create a custodial
relationship with the school sufficient to give rise to a constitutional diity o
protection. _Wright v. Lovin, 32 F.3d 538, 540 (11th Cir. 1994). Even
compulsory school attendance laws do not constitute a restraint on personal
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liberty sufficient to give rise to such an affirmative duty. Wyke v. Polk County
Sch. Bd., 129 F.3d 560, 569 (11th Cir. 1997).

Davis 555 F.3d at 984 n. 2.

The majority of actions at issue in the instant case were taken by private-aotber
students. Accordingly, § 1983 doestimpose upon the defenddmbard of educatioa dutyto
protect D.W. against the actions of the other students. Furthermore, compulsory school
attendance does not create the type of custodial relationship that could seeatdm “special
relationship” imposing a duty of protectioseeWyke, supra To the extent the plaintiffrgues
that the defendant’s failure to put a halt to all bullying or harassment acterirgss ashe

creation ofa danger undeDavisv. Carter, the court disagrees. As discussed with regard to the

plaintiff's ADA and § 504 claims, the defendant responded reasonably to complaints ansl report
of bullying and, therefore, the defendant cannot be said to have “createdhter dabullying.
To so hold would effectivelgonclude that berving its function-to facilitate the running of
schools—a school board creates a danger. The court is not willing to make such maléberm

With regard to the plaintiffs allegations against sindent actors-teachers,

administrators, and the Board itselfuch actions also are addressed in Davis v. Carter. For

purposes of this Order, the court is willing assumewithout deciding that action taken by
teachers, administrators, and the Board constitutes conduct by a goveactoeribr purposes
of § 1983. The Eleventh Circuit had the following to say about such actions:

Conduct by a government actor will rise to the level of a substantive due process

violation only if the act can be characterized as arbitrary or consesioo&ing

in a constitutional senseSeelLewis, 523 U.S. at 847, 118 S. Ct. at 1717. The

concept of conscieneghocking conduct “duplicates no traditional category of
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commontaw fault, but rather points clearly away from liability, or clearly toward
it, only at the ends of the tort law’s spectrum of culpability? at 848, 118 S. C

at 1717. The Supreme Court has made clear “the due process guarantee does not
entail a body of constitutional law imposing liability whenever someone aoake
with state authority causes harmid. Thus, “the Fourteenth Amendment is not a
‘font of tort law’ that can be used, through section 1983, to convert state tort
claims into federal causes of actionNeal v. Fulton County Bd. of Educ., 229
F.3d 1069, 1074 (11th Cir. 2000) (citingwis, 523 U.S. at 848, 118 S. Ct. at
1718). To rise to the consaceshocking level, conduct most likely must be
“intended to injure in some way unjustifiable by any government interest[.]”
Lewis, 523 U.S. at 849, 118 S. Ct. at 1718.

It is illustrativeto review cases in the school setting where we have applied these
principles. InNeal the court concluded a high school coach’s conduct rose to the
level of a constitutional violation. 229 F.3d at 1076. There, the coach
intentionally struck a student with a metal weight lock, knocking the student’s eye
out of its socket, as a form of punishment for his involvement in a fight with
another studentld. at 1071. In finding a violation of the student’s substantive
due process rights, the court reasoned that the school official “intentionat)] us|

an obviously excessive amount of force that presented a reasonably foreseeable
risk of serious bodily injury.”ld. at 1076. Importantly, it made clear the claims

of excessive corporal punishment shaped the outcadneSimilarly, in Kirkland

v. Greene County Board of Eddica, 347 F.3d 903 (11th Cir. 2003), the court
concluded a high school principal violated a student’s constitutional rights after
he struck the student with a metal cane in the head, ribs, and back for disciplinary
reasons.ld. at 904-05.

In two other cases, we held the facts alleged did not constitute a substiamstive
process violation because they did not shock the conscience. In Dacosta v.
Nwachukwa 304 F.3d 1045 (11th Cir. 2002), a college student, Melanie Dacosta,
brought a 8 1983 claim againstrhestructor. Id. at 1047. Dacosta had followed

her instructor out of the classroom after the instructor ignored Dacgsi@ssion

in class. Id. The instructor then darted back inside the class and slammed the
door on Dacosta, which caused her arm to shatter the glass window of the door
and become lodged in the glass palte. After the instructor unsuccessfully tried

to knock Dacosta back from the door by swinging it violestyeral times, he
reached through the cracked pane and shoved Dacasta'dd. The court held

the district court erred in denying the instructor’'s claim of qualified immunity
because the complaint alleged no more than the tort of battery, which is
insufficient to reach constitutional proportionsl. at 1049.

In Nix v. Franklin County School District, 311 F.3d 1373 (11th Cir. 2002), a high
school teacher instructed his students to hold on to a live wire during a voltage
reading demonstration in his electromechanical clddsat 1374. He informed
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his students that thayight die if they accidentally touched the exposed part of
the wire. Id. The teacher increased the power to the wire, turned away to answer
a question, and turned back to find a student who had touched the wire gasping
for breath.ld. After the studentied, his parents brought a § 1983 suit and
alleged “the actions of the defendants ‘were particularly arbitrackless, and
deliberately indifferent.”” 1d. at 1376. The court emphasized that mere
negligence is insufficient to sustain a constitutiazialm, while actions intended

to injure and that are unrelated to any governmental interest are likely to rise to
the consciencehocking level.ld. at 1375. h denying relief to the plaintiffs, the

court characterized its precedents as “explicit intirglathat ‘deliberate
indifference’ is insufficient to constitute a dpeocess violation in a notustodial
setting.® Id. at 1377. The court further pointed out that “[o]nly in the limited
context of due process claims based on excessive corporal punishment has this
court held that the intentional conduct of a hagihool educator may shock the
conscience.”’ld. at 1378 (discussingeal 229 F.3d 1069).

Davis v. Carter555 F.3d 979, 982-83, 984 n. 3 (11th Cir. 2669)

Even if the court determined that the Board did absolutely nothing with regard to the
plaintiff and D.W.’s complaints of bullying (a conclusion unsupported by the evidenpg),
the behavior would not rise to the level of “conscieslesecking” as is required by the finding in

Davis v. Carter Furthermore, if the cot also were to presume that all of the plaintiff's

allegations of harassment by teachers were true (again, a conclusion unsupgothed b
evidencesuprg those instances still do nose to the level of actions thate shocking to the

conscience.Under the standard set out by the Eleventh Circuawis v. Carterthe plaintiff

** Footnote 3 iNix v. Franklin County School District, reads as follows:

A year afteNix, the court suggested “[ijn some cases, a state official’s deliberate
indifference [to an extremely great risk of injury] will establish a substantive due
process violation.”_Waddell v. Hendry County Sheriff's Office, 329 F.3d 1300,
1306 (11th Cir. 2003). The incident Waddelldid not take place in the school
setting, and the court did not rule out that “the correct legal threshold for
substantive due process liabilityis actually far higher.”ld. at 1306 n. 5.
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has failed to set forth evidence to support a claim for violation of D.W.’s due proghss ri
under 8§ 1983. Accordingly, the Motion for i8mary judgment with regard to the plaintiff's

claim pursuant to 42 U.S.C. § 1983 is due to be GRANTED.

II. Loss of Consortium

On her own behalf, the plaintiff asserts a claim of loss of consortium as af jp@r claims
under the ADA, § 504, and § 1983Because that claim was not addressed in the Motion for
Summary Judgment, the parties were notified that the court intended to take the issyamp a
of the pending Motion for Summary Judgment, as allowed by Rule 56(f) of the FRdéralof
Civil Procedue. (Doc. 89). The parties were allowed wight time to brief the issue. Under
Alabama law, a claim for lgsof consortium is derivative tbe claim of the injured party, here,
D.W. Becausdhe claims raised on behalf of D.W. fail, the plaintitidss of consortiunclaim

necessarily fafl also. SeeEx parte Progress Rail Servs. Corp., 869 So. 2d 459, 462 (Ala. 2003)

(“Even if the claims alleging loss of consortium and loss of services couldvigbdre legally
cognizable, they are derivative of, and dependent upon the outcome of, the direct”glaim
Therefore, the Motion for Summary Judgment as to the plaintiff's loss obiams claim is

due to be GRANTED.

CONCLUSION

For the reasons stated herein, the defendant’s Motion for Summary Judgment (doc. 50) is

due to be GRANTED, and all claims asserted in the abtWed action are due to be
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DISMISSED WITH PREJUDICE. A final Order of Judgment will be eade
contemporaneously herewith.

DATED this 19" day of September, 2016.

T. MICHAEL PUTNAM
UNITED STATESMAGISTRATE JUDGE
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